
 

CHAPTER 1 
 
 

THE INQUIRY 
 
BACKGROUND 
 
1.1 On 20 October 1995 the Minister for Aboriginal and Torres Strait Islander 
Affairs announced that the Hon Elizabeth Evatt AC had been invited to undertake a 
comprehensive independent review of the Commonwealth Aboriginal and Torres 
Strait Islander Heritage Protection Act 1984 (the Act).1 The Act enables the Minister 
to make declarations to protect areas and objects which are of particular 
significance to Aboriginal people in accordance with Aboriginal tradition. 
 
1.2 The Review was asked to take into account several earlier reports relating to 
the protection of indigenous heritage which deal with such matters as the promotion 
of co-operation between State, Territory and Commonwealth legislation and the 
need for national standards: 
 

Ministerial Council on Aboriginal and Torres Strait Islander Affairs 
(MCATSIA)  Working Party Report on Item 4.1: Aboriginal Heritage 
Interaction between States, Territories and Commonwealth  1995; 
 
Council for Aboriginal Reconciliation  Exploring for Common Ground:  
Aboriginal Reconciliation and the Australian Mining Industry  1993; and 
 
ATSIC  Recognition, Rights and Reform: A Report to Government on Native 
Title Social Justice Measures  Commonwealth of Australia  1995. 
 

1.3 An advertisement announcing the Review and calling for submissions from 
interested individuals and organisations was placed in all major capital city 
newspapers, in State and Territory regional newspapers, and Aboriginal and Torres 
Strait Islander publications in the week commencing 12 November 1995.  Notices 
were also placed in some law journals and professional publications.  The 
Australian Institute of Aboriginal and Torres Strait Islander Studies circulated details 
of the Review. 
 
1.4 The work of the Review began in December 1995 in premises in Sydney.  
The Review was requested to report back to the Commonwealth Government in six 
months; an extension of three weeks was later asked for and granted.  Financial 
and administrative support was provided by ATSIC and the Department of 
Administrative Services. 
 
 
 

SUBMISSIONS AND CONSULTATIONS 
                                            
1 See Annex I. 



 

 

Submissions 

1.5 The closing date set for receipt of submissions was 31 January 1996.  This 
date was extended several times.  In fact submissions were still being received in 
May and June.  The total number of written submissions was 69.  Most 
submissions were made by Aboriginal groups and individuals.  Others came from 
anthropologists, lawyers, archaeologists, concerned members of the community, and 
from representatives of the farming, pastoral, mining and exploration industries.2  A 
list is in Annex III.  The following figures give a breakdown: 
 

Aboriginal organisations and individuals 
 (includes land councils  
 and Aboriginal legal services) 38% (26) 
 
Government – Commonwealth and 
 State/Territory 17% (12) 
 
Business and Industry representatives 13%   (9) 
 
Professionals – (includes anthropologists, 
 lawyers, archaeologists) 19% (13) 
 
Community  
 groups and individuals 13%   (9) 

 

Consultations 

1.6 A programme of nation-wide consultation was undertaken, and advance 
notice was sent to interested groups and individuals.  The Review travelled to each 
capital city and some regional areas to consult with individuals and organisations.  
Over 300 people took part in these informal discussions3. Meetings were held in 
Sydney with reporters and mediators who had acted under ss 10 and 13 of the Act, 
and with representatives of business and industry groups. 
 

State and Territory Governments 

1.7 In most States and Territories discussions were held with the Minister and 
the department or agency responsible for Aboriginal heritage matters.  (It was not 
possible to see the Tasmanian Minister due to a pending election.) 
 

Comments on the Terms of Reference and Consultation Process 

1.8 Although consultations took place in every State and Territory, concern was 
expressed about the lack of time for submissions and consultations.4  Attention was 
drawn to recommendation No. 188 of the Royal Commission into Aboriginal Deaths 

                                            
2 See Annex III. 
3 See Annex IV. 
4 MNTU, sub 17, p 2; CLC, sub 47. 



 

 

in Custody (RCADIC) concerning negotiations to ensure self-determination in the 
design and implementation of  
policies affecting Aboriginal people.  Concern was expressed that no provision had 
been made to involve Aboriginal people directly in the decision-making process of 
the Review or in its implementation.5  Some complained about the narrowness of 
the terms of reference and the failure to review the Act completely in the light of the 
Mabo decision.6  Another concern was that people wanting to make submissions 
were denied access to the Interaction report of the MCATSIA Working Party. 
 

Coverage of the Act 

1.9 The discussion in the Report is directed mainly to issues relating to the 
protection of areas and sites of particular significance to Aboriginal people.  Most 
applications under the Act have related to areas and sites.  The Act also applies to 
protection of Aboriginal objects.  The issues concerning objects are considered in 
Chapter 12 and the procedures for dealing with applications to protect objects are 
considered in Chapter 11. 
 

Other Aspects of Heritage 

1.10 During consultations concerns were raised by Aboriginal communities about 
the exclusion of certain aspects of cultural heritage, such as intellectual property, 
from the scope of the Act.  Some of these issues are considered in Chapter 3.  
Concern was also expressed in consultations about the lack of protection of 
Aboriginal interests in sea resources, about their lack of participation in the 
management of sea resources and about the damage caused to traditional fishing 
by commercial activities.  The Act extends to the protection of areas of water and 
areas of land beneath waters within the Australian territorial sea and the continental 
shelf, but no applications have been made in this regard.  Many of the concerns 
raised were considered in the Coastal Zone Report.7  The Review supports its 
recommendations. 
 
1.11 The application of Part IIA of the Act in Victoria is briefly discussed in 
Chapter 13. 
 
 
 
APPLICATION OF THE ACT TO TORRES STRAIT ISLANDER HERITAGE 
 
1.12 The Act applies equally to Torres Strait Islanders.  However, it has never 
been invoked in relation to the Torres Strait Islander heritage.  For this reason most 
references in the text are to Aboriginal people.  In fact, the Act defines ‘Aboriginal’ 
to include a descendant of the indigenous inhabitants of the Torres Strait Islands.  
                                            
5 CLC, sub 47;  Vic consultations, Wayne Atkinson. 
6 Goolburri, sub 13.    
7 Resource Assessment Commission  Coastal Zone Inquiry Final Report  1993, Ch 10, “The Role of 

Indigenous People”, p 165.   See also Jull, Peter  A Sea Change: Overseas Indigenous-Government 
Relations in the Coastal Zone  1993. 



 

 

ATSIC has proposed that each indigenous group and their cultural heritage should 
be defined separately.8  This recommendation would require separate definitions 
for Aboriginal people and Torres Strait Islanders in s 3 (1).  The Review supports 
this proposal. 
 
1.13 The Review approached representatives of Torres Strait Islander 
communities, and received a submission from David Galvin, Acting General 
Manager of the Torres Strait Regional Authority.  He informed the Review that the 
members of the Authority felt strongly that the Act should be maintained, though it 
had never been used in the Torres Strait Islands.  They were comfortable that 
areas and objects were protected by the Act if required.9  No other submissions 
were received in respect of Torres Strait Islander heritage. 

                                            
8 ATSIC, sub 54, p 5. 
9 TSRA, sub 26. 



 

 

CHAPTER 2 
 
 

OVERVIEW OF THE ACT:  
PROBLEMS ADDRESSED IN THE REPORT 

 
 

The available qualitative data and literature references suggest that Aboriginal and 
Torres Strait Islander peoples aspire to ownership and control of their heritage, but 
that they feel their needs in this aspect are not being met.10 
 
The introduction and administration of heritage legislation, including special 
indigenous heritage legislation, has resulted in a more difficult operating 
environment for the minerals industry.11 
 
The Act is ineffective in protecting heritage sites which conflict with the interests of 
Government or big business.12 

 
 
This chapter discusses the background to the Act and reviews its operation since 
1984.  It assesses the extent of its use and its effectiveness.  It looks at the 
difficulties experienced in using the Act from differing perspectives, and sets policy 
goals.   
 
 
 
BACKGROUND TO THE ACT 
 
2.1 The Aboriginal and Torres Strait Islander Heritage Protection Act 1984 is “An 
Act to preserve and protect places, areas and objects of particular significance to 
Aboriginals, and for related purposes.”13  Its purposes are: 
 

… the preservation and protection from injury or desecration of areas and objects in 
Australia and in Australian waters, being areas and objects that are of particular 
significance to Aboriginals in accordance with Aboriginal tradition.  
(s 4) 

 
It provides this protection indirectly, by enabling the Minister to make short term and 
long term declarations to protect areas and objects of significance to Aboriginal 
people.  The declarations are backed up by criminal sanctions. 

A last resort 

                                            
10 Impact Evaluation, p 59. 
11 MCA, sub 27. 
12 Michel and McCain, sub 15. 
13 This phrase is part of the long title of the Act. 



 

 

2.2 The Act was intended for use as a last resort to protect Aboriginal heritage 
where State and Territory laws are ineffective or there is unwillingness to enforce 
them.  In introducing the Senate second reading, Senator Ryan said: 

 
The need for legislation to enable direct, immediate action by the Commonwealth 
has been highlighted by such events as Noonkanbah ...  Time and again the 
Commonwealth has been powerless to take legal action where State or Territory 
laws were inadequate, not enforced or non-existent, despite its clear constitutional 
responsibility.14 
 

In practice, difficulties have arisen from the interaction between the Commonwealth 
Act and the laws of the States and Territories.  These problems are considered in 
Chapter 5. 

A temporary measure 

2.3 The Act was stated to be “an interim measure which will be replaced by more 
comprehensive legislation dealing with Aboriginal land rights and heritage 
protection.”15  The proposed life expectancy of the Act was two years.  However, 
apart from the repeal of the sunset clause, s 33, and the insertion of Part IIA, which 
applies only in Victoria, the Act has not been changed.   

Significance of the Act 

2.4 The Act is important because it is a national Act which applies to any 
Aboriginal areas or objects anywhere in Australia.  It represents an important step 
in the development of heritage protection legislation based on the principle that 
Aboriginal areas and sites should be protected because of their significance to 
Aboriginal people rather than because of their scientific or archaeological 
significance.16  It is a significant departure from some State laws which remain 
modelled on the protection of relics and on the archaeological significance of sites, 
and which do not attach weight to what is or is not important to Aboriginal people.17  
Protecting areas which may have no  scientific importance or physical definition 
endorses the value of these areas and objects to Aboriginal people as an 
expression of their living culture.18  

Cultural heritage and land 

2.5 The Act applies to any Aboriginal area in Australia, irrespective of whether it 
is on Crown land, national park, or private land, and whether the land is freehold or 
leasehold.  A claim to the protection of heritage has some similarities with a claim 
to native title or land rights, in that significant areas (or sacred sites as they are 
sometimes referred to) play a role in demonstrating Aboriginal people’s links with 

                                            
14 Second Reading Speech, 6 June 1984, see Annex II. 
15 Hansard, Reps 9 May 1984, 2130.  The original title of the Act was the Aboriginal and Torres Strait 

Islander Heritage (Interim Protection) Act 1984. 
16 1986, p 2420, Hansard: the Act is intended to cover areas and objects of cultural or spiritual 

significance which Aboriginal and Torres Strait Islander people closely identify with today. 
17 These issues are discussed in Henry and Greer, sub 37.  Early Aboriginal heritage laws were 

introduced as a result of lobbying by archaeologists: AAA, sub 61;  Rose, sub 46. 
18 MNTU, sub 17, p 4.  This feature should be kept: AAA, sub 61. 



 

 

land.  The Mabo case and the Native Title Act have brought increasing awareness 
of the centrality of land in Aboriginal culture and the relationship between the 
spirituality and beliefs of Aboriginal people and the places to which those beliefs 
attach.  However, the Act is not intended as land rights legislation, nor as an 
alternative to land claims.  While the view has been expressed that heritage 
legislation, although not conveying freehold or native title, is a type of land right 
stemming from indigenous relationships to land,19 the protection of areas and sites 
under the Act has no directeffect on native title or land rights claims.20 
 
 
HOW THE ACT WORKS: OUTLINE OF PROCEDURES 

The Act covers significant Aboriginal places and objects 

2.6 The Act can be used to protect areas and objects which are of particular 
significance to Aboriginal people in accordance with Aboriginal tradition: 

 
‘Aboriginal tradition’ means the body of traditions, observances, customs and 
beliefs of Aboriginals generally or of a particular community or group of 
Aboriginals, and includes any such traditions, observances, customs or beliefs 
relating to particular persons, areas, objects or relationships; (s 3 (1)) 
 

The Act applies to any such area or object in Australia, whoever owns it and 
whether it is on public or private land.   

Threats of injury or desecration, sections 10 and 12 

2.7 The Minister has power to protect significant areas and objects when they 
are under threat of injury or desecration.  ‘Under threat’ means that they are at risk 
of being used or treated in a manner inconsistent with Aboriginal tradition.  The 
most common threats are construction work such as the building of roads, bridges 
or dams, mining, exhibition or sale of objects, or the entry of persons into places 
contrary to customary laws or traditions. 

Applying for protection 

2.8 An Aboriginal person or group of Aboriginal people can write to or approach 
the Commonwealth Minister in person to ask for the protection of an area or object 
which is under threat of injury or desecration.  The application should describe the 
area or object and explain, as far as possible, why it is significant, and how it is 
threatened. 

State and Territory laws 

2.9 The Commonwealth Act is intended to cover situations where the State or 
Territory laws do not give effective protection to an area or object which is under 
threat.  Protection will not be given under the Act where State or Territory laws are 
considered effective. 

Procedures after application 
                                            
19 Allington, sub 16. 
20 AAPA, sub 49, p 17. 



 

 

2.10 When an application is received, the Minister should consult the relevant 
State or Territory Minister, s 13 (2).  If the matter proceeds the Minister may then 
appoint a person to mediate, s 13 (3), with the objective of encouraging agreement 
between the Aboriginal applicants and those who threaten the area.  If mediation 
fails, or if there is no possibility of mediation, the Minister must request a report to be 
prepared about the area, s 10 (4).  He has to consider the report and the 
representations made by interested persons before deciding whether to protect the 
area by making a declaration. 

Report procedures 

2.11 The Act sets out the matters which have to be dealt with in the report.  A 
notice has to be published to invite submissions from the public.  The person 
appointed by the Minister to make the report receives written submissions and will 
usually speak with the Aboriginal applicants, other interested parties and the 
persons who are threatening the area or site.  The reporter may have the 
assistance of an anthropologist or an archaeologist and may alsohave access to 
material prepared by State and Territory authorities in relation to the site or area. 

Power is discretionary 

2.12 The Minister can protect the area or site by making a declaration.  This is a 
discretionary power.  Even if the area is significant according to Aboriginal 
tradition, the Minister has to consider the report and take account of all interests, 
including the wider public interest, before deciding whether or not to make a 
declaration to protect the area or site.  There is no right to a declaration of 
protection. 

Urgent threats, sections 9 and 18 

2.13 If there is an immediate threat of injury or desecration to an area, the Minister 
can be asked to make an urgent declaration to protect the area for 30 days.  This 
can be extended, but not for more than another 30 days, making 60 days in all.  
The Minister can make an urgent declaration without asking for a report.  
Authorised officers can also make a declaration of protection for up to 48 hours 
where there is a serious and immediate threat to an area or object.  This power has 
sometimes been used to prevent the auction of sacred objects. 

Effect of declaration 

2.14 A declaration can give complete protection to an area or object, or it may limit 
access to the area or the use of an object in order to ensure respect for Aboriginal 
traditions.  The declaration has legal effect.  Failure to comply with it is a criminal 
offence. 
 
HOW THE ACT HAS BEEN USED 

Data concerning the operation of the Act 

2.15 The Review has prepared an analysis of the applications dealt with under the 
Act.  A summary is in Annex VII, together with some specific case studies 
illustrating aspects of the operation of the Act.  The Review has also drawn on the 



 

 

study of the working of the Act in a Report of the ATSIC Office of Evaluation and 
Audit.21 
 

Number of applications: areas – to January 1996 

2.16 Ninety-nine areas in Australia have been the subject of applications under 
the Act.  The breakdown by States is: 
 

State Areas 
 
Queensland 33 
New South Wales 28 
Western Australia 21 
South Australia 8 
Northern Territory 6 
Tasmania 2 
Victoria 1 
 
Total 99 

 
2.17 In some of these matters there were multiple applications under ss 9, 10 or 
18, and some had repeat applications over a period of months or years.  The 
breakdown in relation to individual applications is: 
 

 
 
 
 

Type of Application 

 
 
 

Number of 
Applications  

 
 
 

Number of 
Declarations 

 
Average 

Number of 
days to 

complete * 

 
s 9  
(area/immediate threat) 

 
 
 75 

  
 
 11 (5 
cases) 

 
 
 173 

s 10 (area)  49  4       310 
s 18 (immediate threat)  7  1  - 

 
* These figures indicate the average number of days to complete a matter.22 

 
 

Declarations under sections 9 and 10: areas 

2.18 In regard to areas the outcomes were that one s 18 declaration (48 hour- 
protection) was made in regard to Bright Point, Magnetic Island.  In regard to five 
areas s 9 (short term) declarations were made.  In four of these a s 10 declaration 
for long term protection was made at a later date.  The cases are: 
 

Old Swan Brewery  

                                            
21 Impact Evaluation, p 42 ff. 
22 Impact Evaluation, p 44. 



 

 

 (Goonininup) Perth, June 1989 –   later revoked 
 
Junction Waterhole 
 (Niltye/Tnyere-Akerte)  
 Alice Springs, May 1992   –  for 20 years; remains in force 
 
Broome Crocodile Farm WA, 
 April 1994  –  overturned by Federal Court 
 
Hindmarsh Island 
 (Kumarangk) SA, July 1994  –  overturned by Federal Court 
 

A s 9 declaration was made in respect of the 1992 Boobera Lagoon, Moree, NSW, 
application; the matter is pending. All these cases are included in Annex VII, Case 
Studies. 
 

Basis of applications: areas 

2.19 The most common threats complained of in applications for declarations 
arose from construction and development.23  Mining accounted for about 10% of 
applications.  Urban cases represented 28% of the total, and rural cases 72%. 
The ‘typical case’ has been described in this way: 

 it was from Western Australia, Queensland or New South Wales; 
 it was in a rural area; 
 it arose in response to the applicant perceiving a threat due to 

development or construction; and  
 the Minister declined to grant the application on the basis that the 

State or Territory Government had handled the matter properly.24  
 
 

Applications: objects 

2.20 There have been twelve applications under s 12 for long term protection of 
Aboriginal objects and two under s 18 for 48-hour protection.  A total of eleven 
objects (or groups of objects were involved in these applications.  Declarations 
were made in respect of three groups of objects: 
 

Sotheby’s Auction No 1, 1985 s 18 and s 12 
Pickles Auction, No 2, 1986 s 12 
Strehlow Collection, 1992-1995 s 12 

  
In these cases the objects were purchased for return to their communities.25 
 
 
 

                                            
23 Impact Evaluation, p 43. 
24 Impact Evaluation, p 46. 
25 See Chapter 12 for further discussion of objects. 



 

 

HOW EFFECTIVE HAS THE ACT BEEN? 

Few areas have been protected by declarations 

2.21 The terms of reference ask for the Report to cover:  
 
(i) the effectiveness of the provisions of the Act in providing protection for areas 
and objects of significance to Aboriginal and Torres Strait Islander people.   
 

One indicator of effectiveness is the number of places that have been protected by 
the Act, directly or indirectly.  Only four declarations have been made under s 10 in 
relation to areas.  No s 10 declarations have been made in respect of areas in 
NSW or Queensland, despite the large number of applications from those States.26  
Few short term declarations have been made under s 9, which applies to serious 
and immediate threats.27  Furthermore, two of the four declarations under section 
10 were overturned by the Federal Court28 and one was later revoked.  Only one 
place in Australia is protected by a s 10 declaration, Junction Waterhole 
(Niltye/Tnyere-Akerte), Alice Springs.  Two other decisions declining applications 
have been challenged, one successfully.29  Some submissions argue that these 
outcomes show that the Act has not been effective.30 
 

Indirect effects 

2.22 The number of declarations is not the only indicator of whether the Act 
contributes to the protection of heritage.  It may have other, harder to measure, 
effects. 
 

Restraint on States 

2.23 In a number of cases intervention by the Commonwealth has led to positive 
negotiations involving the Aboriginal applicants, the State authorities and 
developers.  Protection or partial protection of a site or area has been the outcome 
in some situations, even if no declaration was made.31  In these and other cases 
the existence of the Act could be a restraint on State action, and could play a part in 
encouraging State and Territory governments to make their protection regimes 
more effective.  States may also adopt a more concerned attitude in particular 
cases as a result of being drawn into negotiations and mediation initiated by the 
Commonwealth.32  Without the Act as the ultimate threat or last resort, some 
consider that the protection of Aboriginal interests would be seriously weakened.33 
                                            
26 Goolburri, sub 13, p 19.  Although 25% of all applications are from Queensland, no declarations 

have been made about any area in this State.  A s 9 declaration was made in respect of Boobera 
Lagoon, NSW.  The matter is pending. 

27 Goolburri, sub 13, p 19. 
28 In the Hindmarsh Island (Kumarangk) case and the Broome Crocodile Farm case. 
29 The Wamba Wamba case (unsuccessful) and the Bropho case (successful). 
30 NSWALC, sub 43, p 2. 
31 For example, Bloomfield River (Winjal Winjal) Qld. 
32 Impact Evaluation, p 47; ATSIC, sub 54, p 4. 
33 NLC, sub 66, para p 4. 



 

 

 

Influence on outcomes 

2.24 Intervention by the Commonwealth has sometimes resulted in the 
negotiation of satisfactory arrangements, or to the withdrawal or modification of 
development proposals, even where no declaration is made.  This may explain at 
least in part the lengthy periods which elapsed while some applications were 
pending.  In some cases an application for a declaration has created an 
opportunity for the Minister to appoint a mediator who has been able to help the 
parties to negotiate a satisfactory outcome.34  Some Aboriginal people have been 
able to take a role in management and care of heritage through mediated 
agreements.  The Act may encourage responsible developers and land users to 
consult with Aboriginal people and look for ways to accommodate their wishes.35  
The Act has been used to prevent the sale and auction of objects when that would 
be contrary to Aboriginal tradition and in  
some cases this has led to the private purchase of objects and their return to 
communities.36 

 
 

PROBLEMS AND CRITICISMS 
 
2.25 These modest achievements of the Act have to be weighed against an 
ever-growing number of problems and difficulties, the effect of which has been to 
prevent the objectives of the Act from being realised.  The problems concern the 
procedural framework of the Act, the relationship with State and Territory laws and 
procedures, and the general failure of the Act in the eyes of Aboriginal people to be 
an effective means of protecting cultural heritage.   
 

Problems with the procedural framework of the Act 

Lack of clear procedures 

2.26 Many criticisms have been made of the lack of adequate procedures in the 
legislation.37  The deficiencies have contributed to delays, litigation and cost for the 
applicants and other affected parties.38  The intention behind the Act was to have a 
relatively simple procedure, comprising a political element – the discussions with 
State Ministers – followed by a short, basic reporting process.  In an early decision 
the Federal Court held that an emergency declaration was purely a discretionary 
remedy.  Provided that the Minister considered relevant issues, he was under no 

                                            
34 See Chapter 9. 
35 CLC, sub 47, p 13. 
36 See Chapter 12. 
37 See, for example, WAG, sub 34, p 3. 
38 Similar problems have arisen under some State legislation.  The following problems were 

identified in the Senior Report in relation to the Western Australian Act (page ix);  conflict; 
prolonged and bitterly contested litigation;  procedural uncertainty;  need for procedures to 
avoid sites;  better dispute mechanisms needed. 



 

 

legal obligation to act.39  In a later case, however, the court held that the Minister 
could not decline a s 10 application without requesting and considering a s 10 (4) 
report.  The reporting process then became the focus of attention and in two 
long-running cases the conduct of inquiries leading to the s 10 reports and the 
Minister’s decisions following those reports were challenged and overturned.40  
The court imposed strict requirements on the reporting process.  These 
requirements have been burdensome and costly for everyone involved, and the 
outcomes have made the Act unworkable in accordance with its original intentions. 
 
 

Delays in dealing with matters 

2.27 There have been considerable delays in responding to and deciding on 
applications for protection.  The table above (para 2.17) shows that even s 9 
applications have taken many months to be dealt with, though they are made on the 
basis of a serious and immediate threat.  Aboriginal people are concerned that 
some sites for which protection was sought were damaged as a result of delay.  
For example, in the Helena Valley case in WA: 

 
An application had been made in April 1993 under sections 18 (declined), 9 and 10.  
No declaration was made under s 9.  A reporter was appointed in October 1993.  
Most of the area of significance was destroyed prior to the report to the Minister, in 
February 1994, and the Minister’s decision in May 1994.41 

 
 

Concerns of developers and miners 

2.28 The lengthy periods taken to deal with some applications concerns not only 
Aboriginal people, but also developers who may be subjected to a further 
Commonwealth process after going through the requirements of State or Territory 
land management laws.  Even if the application under the Commonwealth Act is 
finally declined, the developer may have had investments tied up and have been 
subjected to long periods of uncertainty.42  While it has been accepted by industry 
representatives that no mining project has ever been stopped through the operation 
of the Act, delays are said to have led to tension and frustration.43  The Act is seen 
as a threat to business interests.44 

Interaction with States and Territories  

Ineffective State/Territory laws impose burden on Commonwealth 

                                            
39 Wamba Wamba Local Aboriginal Land Council v Minister Administering the Aboriginal and Torres Strait 

Islander Heritage Protection Act 1984 (1989) 23 FCR 239; 86 ALR 161, Lockhart, J. 
40 The Hindmarsh Island (Kumarangk) case and the Broome Crocodile Farm case. 
41 The Commonwealth Ombudsman’s submission deals in some detail with this case: sub 41. 
42 AMEC, sub 48;  MCA, sub 27; Council for Aboriginal Reconciliation  Exploring for Common 

Ground:  Aboriginal Reconciliation and the Australian Mining Industry  1993, p 31 recommends 
national standards for heritage legislation. 

43 Exploring for Common Ground, p 33. 
44 AMEC, sub 48, p 6. 



 

 

2.30 If the Act is to operate effectively as a last resort, there should be an effective 
system of protection in the States and Territories.   When the Bill was introduced, 
the Minister said that: 

 
Where a State or Territory has no law capable of providing effective protection, or 
no action is being taken to give effect to that law, the Commonwealth will act in 
appropriate cases.  It is open to the States to ensure that effective heritage 
protection is offered by their legislation.45 
 

Twelve years later this hope has not been realised.  The result is that the 
Commonwealth Act is often called on as a substitute for State protection: 

  
The effectiveness of the Act in providing protection for areas of significance to 
Aboriginal and Torres Strait Islander people is limited by incompatible and 
inadequate legislation operating in a number of States.  This has created a 
situation where the Commonwealth Act is invoked to provide primary site 
protection rather than, as the scheme of the Act suggests, a last resort of back-up to 
legislation in the States and Territories.46  

 

Reference to States and Territories contributes to delays 

2.31 The Act, and its operation, place emphasis on the consultations between the 
Commonwealth and State Ministers: 

 
Let me assure the House that all reasonable attempts will be made to consult with 
State and Territory colleagues.  On occasions the relevant Minister may be 
unavailable to discuss the matter, and the urgency of the threat to the area or object 
may be such that the Minister for Aboriginal Affairs must take a decision without 
the benefit of such consultation.  There may be occasions when a State or Territory 
Minister will refuse to consult.  The Bill is framed to ensure that such refusal will 
not frustrate its proper operation.47 
 

What appears to have been contemplated in this statement was a relatively short 
period to consult with the State Minister and to find out what protection was 
available for an area under threat.  But in practice, there have been sometimes 
long drawn out discussions with the State Ministers, without any apparent action at 
either Commonwealth or State level and without any interim protection of cultural 
heritage claimed to be at risk.48  There is concern that the prolongation of 
inter-governmental discussions, from which the applicant and other interested 
persons are excluded, may defer unduly any decision by the Minister about the 
application until it becomes too late to act.  Another related concern is that State 
opposition to intervention by the Commonwealth has contributed to the low level of 
protection accorded under the Act.49 

                                            
45 Second Reading Speech, Annex II. 
46 AAPA, sub 49, p 1. 
47 Second Reading Speech, Annex II 
48 There were some cases where negotiations involved the applicant, and had a positive outcome. 
49 Goldflam, Russell “Between a Rock and a Hard Place: The Failure of Commonwealth Sacred Sites 

Protection Legislation” in  Aboriginal Law Bulletin Vol 3 No 74 June 1995: says that the Act has 
failed to save a single Aboriginal heritage site in the face of determined opposition by a State or 
Territory government. 



 

 

 
2.32 State and Territory Governments concerns about the Act and its operation 
are explored in Chapter 5 and Annex VIII.   
 

Aboriginal concerns about the scope of the Act 

No obligation to make a declaration 

2.33 Aboriginal people are critical of the Act because the power to protect areas 
and objects is discretionary.  The Minister is not obliged to act, even if an area is of  
significance to Aboriginal people.50  He/she can revoke a declaration without any 
express requirement to consult the parties.  The Act does not specify criteria which, 
when established, confer a right to a declaration.  The political nature of the 
discretion is discussed in Chapter 10. 
 

Act provides little protection for confidentiality 

2.34 Aboriginal people are concerned that the Act does not protect from 
disclosure confidential information which may be communicated during the 
reporting process, including information which is restricted to persons of one sex 
under Aboriginal tradition.  The confidentiality provisions of s 27 do not apply to the 
reporter and the Minister: 

 
Much Aboriginal cultural and spiritual knowledge is of a secret and sacred nature.  
According to Aboriginal law it must be treated as highly confidential, even 
between Aboriginal people of the same group.  The right to such knowledge may 
need to be earned and some members of an Aboriginal group may never be eligible 
to receive it.  Procedures such as investigation, public reporting and registration, 
in themselves are contrary and damaging to Aboriginal traditions of privacy and 
the sanctity of spiritual intellectual property, quite apart from any threatened 
physical damage.51 
 

The reporter has no guidelines as to how to receive and deal with such information.  
This is a serious subject of concern at the time this Report is being prepared (June 
1996), because of the circumstances of the Hindmarsh Island (Kumarangk) case 
and of recent Federal Court decisions, the effect of which may be to discourage use 
of the Act by Aboriginal people.  This issue is discussed further in Chapter 4. 
 

Definitions favour traditional Aboriginal people 

2.35 Some consider that the reference in the Act to ‘Aboriginal tradition’ 
disadvantages Aboriginal people who do not follow the traditional life style of those 
in remote communities.52  The reality is that traditional values persist today in many 

                                            
50 Wamba Wamba Local Aboriginal Land Council v Minister Administering the Aboriginal and Torres Strait 

Islander Heritage Protection Act 1984 (1989) 23 FCR 239 at 247-248; 86 ALR 161 at 170;  NLC, sub 
66, para 3.1. 

51 NLC, sub 66, p 5. 
52 Atkinson, sub 5, p 51. 



 

 

communities whose lifestyles are removed from those who have been referred to as 
‘traditional Aborigines’.53  This is discussed further in Chapter 6. 
 

Act is too complex, hard to use 

2.36 The Act, which operates alongside State and Territory laws, and other laws 
dealing with heritage and land rights, adds to rather than overcomes confusion 
about the array of statutory regimes potentially available for heritage protection.54  
The Act is process-oriented in that protection of sites depends on  
an application being made under the Act; however this rarely results in specific 
protection.  Procedural changes are discussed in Chapter 10. 
 

Act ignores broader issues of heritage 

2.37 The Act was introduced as an interim ad hoc measure pending land rights 
legislation, yet nothing has yet been done since to give it a broader focus or to fulfill 
the commitments given when it was introduced.55  It does not address newly 
emerging issues concerning native title and self-determination.  Unlike some State 
legislation, it gives no role to Aboriginal people in decisions relating to protection or 
in the administration of the Act.56  Nor does it ensure that Aboriginal people will be 
consulted and have a right to negotiate questions of cultural heritage which arise in 
the development process.  Furthermore, there is no provision to ensure that 
Aboriginal people will have an ongoing responsibility for the control or management 
of cultural heritage sites or for access to those sites.57  Nor does it cover all aspects 
of cultural heritage important to Aboriginal people. For example, it makes no 
provision concerning intellectual property.58  
 

Proactive measures wanted 

2.38 Submissions point out that the preservation of Aboriginal cultural heritage 
requires much more than the prevention or prohibition of injury or desecration.  It 
requires proactive measures to be undertaken.  What is asked for is the 
commitment of resources to Aboriginal communities to take measures to preserve 
cultural heritage in all its forms.59  These issues should be taken into account in the 
design and implementation of national laws and policies concerning indigenous 
cultural heritage.  They are referred to in Chapter 3. 
 

Aspirations for reform 

                                            
53 Impact Evaluation, p 6. 
54 CLC, sub 47, p 16. 
55 Recognition, Rights and Reform, para 6.5. 
56 CLC, sub 47, p 16. 
57 Recognition, Rights and Reform, para 6.19.  The Act is not intended to grant permanent forms of 

protection, or to transfer title to Crown or to Aboriginal and Torres Strait Islander applicants, 
except in the case of skeletal remains. 

58 Except in Part IIA, which applies only in Victoria.  
59 CLC, sub 47, p 38. 



 

 

Aboriginal desire for effective Commonwealth law 

2.39 In its present state the Act has lost the confidence of many Aboriginal people, 
who see it as unable to meet the aspirations of Aboriginal and Torres Strait Islander 
people concerning the protection of their cultural heritage in the post-Mabo era.  
The desire expressed by many Aboriginal people is that the Commonwealth 
maintain and strengthen its role in regard to the protection of cultural heritage and 
make the Act more effective. 
 

Business, developers, miners 

2.40 The aspirations of the mining industry have a different focus.  For example, 
AMEC said that: 

 
The mineral exploration and mining industry recognises the cultural significance of 
genuine areas and objects to present day Aboriginals and Torres Strait Islanders 
and respects the importance of protecting this heritage where practicable.  AMEC 
cannot convey strongly enough however, its conviction that effective preservation 
of Aboriginal and Torres Strait Islander heritage can only be achieved through the 
implementation of a clear, practical and equitable statutory regime and 
accompanying process.60  
 

Others sought the removal of duplication and the establishment of national 
guidelines for consultation and negotiation and integrating government 
decision-making processes.61 
 

State and Territory governments 

2.41 The concerns of State and Territory governments are to avoid duplication of 
functions and the frustration which arises when approved projects are subjected to 
further delays.  They want clear procedures with reasonable time frames which 
avoid long delays and do not create unnecessary obstacles to economic 
development.62 

 
GOALS FOR REFORM OF THE ACT 
 
2.42 The main task for the Review is to ensure that the Act is better able to realise 
its objective of protecting Aboriginal heritage.  The objectives for the Act, arrived at 
after consideration of the submissions received and the consultations undertaken, 
are these: 
 

To respect and support the living culture, traditions and beliefs of Aboriginal 
people and to recognise their role and interest in the protection and control of 
their heritage. 
 
To retain the basic principles of the Act, as an Act of last resort. 
 

                                            
60 AMEC, sub 48, p 6. 
61 Exploring for Common Ground, p 31, recommends national standards for heritage legislation. 
62 See Chapter 5. 



 

 

To ensure that the Act can fulfill its role as a measure of last resort by 
encouraging States and Territories to adopt minimum standards for the 
protection of Aboriginal cultural heritage as part of their primary protection 
regimes. 
 
To avoid duplication and overlap with State and Territory jurisdictions by 
recognition and accreditation of their processes. 
 
To provide access to an effective process for the protection of areas and 
objects significant to Aboriginal people. 
 
To provide a process which operates in a consistent manner, according to 
clear procedures, in order to avoid unnecessary duplication, delays and 
costs. 
 
To ensure that Aboriginal people participate in decisions about the protection 
of their significant sites and that their wishes are taken fully into account. 
 
To ensure that heritage protection laws benefit all Aboriginal people, whether 
or not they live in traditional life style, whether they are urban, rural or remote.  
The objective should be to protect living culture/ tradition as Aboriginal 
people see it now. 

 
2.43 Some of the tensions between the competing goals of development (which 
requires confident planning) and heritage protection could be resolved by better 
procedures to ensure early consideration of heritage issues in the planning process 
and effective procedures to ensure consultation and participation by Aboriginal 
people in genuine mediation or other processes whose purpose is to avoid injury to 
or desecration of sites. 
 

Broader goals for heritage protection 

2.44 The reform of the Act needs to be considered in the broader context of 
Aboriginal cultural heritage, its protection and promotion and the diverse laws and 
policies now in force.  These matters are discussed in  Chapter 3. 



 

 

CHAPTER 3 
 
 

CO-ORDINATING COMMONWEALTH LAWS, 
POLICIES AND PROGRAMMES 

 
 

In terms of the world’s cultural heritage, [Australia’s] Aboriginal sites have been 
judged to be much more significant than this country’s remains of European 
settlement.63 
 
We believe that the process of reconciliation should firstly address the basic needs 
of indigenous people, that is the preservation and restoration of our heritage and 
culture.64 

 
 
This chapter describes the range of Commonwealth laws, policies and programmes 
concerning Aboriginal cultural heritage and explains how the Act relates to these.  
It points to the proliferation of laws and programmes concerning heritage and the 
lack of co-ordination of all these elements.  It makes recommendations about how 
a more coherent and co-ordinated approach can be achieved to ensure that the 
Commonwealth meets its national and international responsibilities to protect 
Aboriginal cultural heritage. 
 
 
 
COMMONWEALTH LEGISLATIVE PROTECTION FOR ABORIGINAL HERITAGE 

Introduction 

3.1 The Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth) 
is one of a large number of Commonwealth Acts under which Aboriginal and Torres 
Strait Islander heritage may be protected.  There are also various Acts in all the 
States and Territories.65 

Constitutional power 

3.2 Protecting Aboriginal heritage is a significant national responsibility in 
respect of which the Commonwealth has potentially wide legislative powers.  The 
Australian Constitution gives the Commonwealth the power to make special laws 
with respect to people of any race.66  It can legislate to acquire property on just 
terms from any State or person for any purpose for which it has the power to make 
laws.67  It also has the power to make laws with respect to copyright, patents of 
                                            
63 Sullivan, S  “The Custodianship of Aboriginal Sites in Southeastern Australia”  in McBryde, I 

(ed)  Who Owns the Past?  1983, page 139. 
64 Parsons, sub 24. 
65 See Chapter 5 and Annex VIII. 
66 The Constitution s 51(xxvi). 
67 The Constitution s 51(xxxi). 



 

 

inventions and designs, and trade marks.68  The Constitution also protects 
freedom of religion by providing that the Commonwealth shall not make any law for 
prohibiting the free exercise of any religion.69 

Australian Heritage Commission Act 

3.3 The Australian Heritage Commission Act 1975 (Cth) established the 
Australian Heritage Commission. Its function is to help “identify, conserve, improve 
and present Australia’s National Estate”70, that is , “those places, being components 
of the natural environment of Australia or the cultural environment of Australia, that 
have aesthetic, historic, scientific or social significance or other special value for 
future generations as well as for the present community”.71  The National Estate 
does not specifically include objects.  In 1994 there were 794 indigenous places 
registered as part of the National Estate out of a total of 18,190.72  Individuals can 
approach the Commission to ask for registration of a place. 

Listing on Register gives limited protection 

3.4 The AHC keeps the Register of the National Estate.  It lists places on the 
Register after a technical assessment of significance.  Listing in the Register gives 
limited protection in that imposes obligations on all Commonwealth Ministers, 
Departments and authorities.  Ministers must do everything possible to ensure 
their departments and authorities for which they are responsible do not: 

 
… take any action that adversely affects, as part of the national estate, a place that is 
in the Register unless he is satisfied that there is no feasible and prudent alternative 
to the taking of that action and that all measures that can reasonably be taken to 
minimise the adverse effect will be taken, s 30 (1). 
 

3.5 Before taking any action that might “affect to a significant extent, as part of 
the national estate”, a place in the Register, Ministers, Departments and authorities 
must notify the AHC to enable it to comment, s 30 (3). 

Aboriginal heritage and the National Estate 

3.6 The Australian Heritage Commission Act 1975 (Cth) says that a place is part 
of the National Estate if its significance is because of “its strong or special 
association with a particular community or cultural group for social, cultural or 
spiritual reasons”.73  The AHC has listed places in the Register that have symbolic 
and religious significance and has listed large cultural landscapes such as the 
Arafura Wetlands, for their social and cultural values.  It has also listed dreaming 
tracks.  Assessment is scientific but, as a matter of policy, the AHC does not list 
places for their indigenous values without consulting relevant Aboriginal and Torres 
Strait Islander communities.74 AHC funds communities to identify places to go on 
                                            
68 The Constitution s 51(xviii). 
69 The Constitution s 116. 
70 AHC, sub 52. 
71 Australian Heritage Commission Act 1975 (Cth). 
72 Council for Aboriginal Reconciliation  Valuing  Cultures: Recognising Indigenous Cultures as a 
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73 Australian Heritage Commission Act 1975 (Cth) s 4(1A)(g). 
74 AHC, sub 52. 



 

 

the Register and to conserve places that are already on it.  It also gives grants 
(through the States/Territories) for maintenance of knowledge, investigation and 
education under the National Estate Grants Program. 

Action where heritage is threatened 

3.7 The AHC will act on behalf of Aboriginal people if a place, whether registered 
or not, is threatened.  It informs the relevant Ministers and consults with the 
Aboriginal community and the people from whom the threat is coming.75  However, 
there are no formal links between the AHC Act and the Act under review, or at the 
programme level.  Listing in the Register of the National Estate is has no specific 
recognition for the purposes of assessments under the Act. 
 

World Heritage Properties Conservation Act 1983 (Cth) 

Protection of internationally outstanding cultural and natural heritage 

3.8 The World Heritage Properties Conservation Act 1983 (Cth) implements the 
UNESCO Convention for the Protection of the World Cultural and Natural Heritage 
(WHC) which Australia ratified in 1974.  The Convention aims to protect cultural 
and natural heritage of “outstanding universal value”.  Kakadu National Park, 
Uluru-Kata Tjuta National Park and the Willandra Lakes are on the World Heritage 
List.  The International Council on Monuments and Sites (ICOMOS) gives 
independent advice to the World Heritage Committee on areas nominated for 
listing.  Changes to the operational guidelines for the implementation of the 
Convention mean that ‘cultural landscapes’ can now be included in nominations.  
The concept of ‘cultural landscapes’ is particularly appropriate for the recognition of 
Aboriginal heritage because it embraces interaction between people and the 
‘natural’ environment, and includes places having powerful religious, artistic or 
cultural associations even in the absence of material cultural evidence.76  
Uluru-Kata Tjuta National Park is the first area in Australia to be listed under this 
category.  Prompted by the conflict over the Old Swan Brewery (Goonininup) site, 
and moved by a paper by Clarrie Isaacs on the Great Rainbow Serpent Dreaming 
Track associated with the site, the Australian division of ICOMOS is currently 
exploring ways of handling conflicting cultural values in a professional, just and 
effective way.77 

Protection for Aboriginal heritage on listed areas or sites 

3.9 The Act protects “identified properties” in Australia and its external territories.  
These are properties that are on the World Heritage list, nominated for listing, or the 
subject of a Commonwealth inquiry into whether they should be listed.  The Act has 
specific provisions protecting “Aboriginal sites” which are, or are located on, an 
identified property: 
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…the protection or conservation of which is, whether by reason of the presence on 
the site of artefacts or relics or otherwise, of particular significance to the people of 
the Aboriginal race. (s 8(2)) 
 

3.10 If the Governor-General is satisfied that a site or artefact or relics on a site 
are at risk of damage he or she can make a declaration that prohibits, except with 
the written consent of the Minister, a range of activities on the site which might result 
in such damage,  ss 8(3), 11.  The Act protects Aboriginal places under the same 
broad definition as the Act under review.  There is no procedure laid down for 
applications to protect areas under the Act and no reporting process is called for. 

Confirmation of Commonwealth power to protect Aboriginal heritage 

3.11 The Commonwealth first used this legislation to protect Aboriginal sites in the 
Tasmanian Wilderness World Heritage area which were threatened with flooding as 
a result of the Tasmanian Government’s plans to dam the Franklin River.  In the 
Tasmanian Dams case,78 the High Court found that the World Heritage Properties 
Conservation Act 1983 (Cth), which implements the WHC, was a valid exercise of 
the constitutional power to make special laws in respect of people of the Aboriginal 
race:79 

 
… something which is of significance to mankind may have a special and deeper 
significance to a particular people because it forms part of their cultural heritage.  
Thus an aboriginal archaeological site which is part of the cultural heritage of 
people of the aboriginal race has a special and deeper significance for aboriginal 
people than it has for mankind generally.80 
 

Concern about Aboriginal involvement in management  
leading to applications under the Act 

3.12 There is no direct connection between the World Heritage Properties 
Conservation Act and the Act under review.  Aboriginal involvement in the 
management of World Heritage Listed Properties has been an issue of contention.  
Where areas are listed for cultural values Aboriginal people may be involved in the 
management, for example, in Willandra Lakes and in the Uluru-Kata Tjuta National 
Park areas.  In areas listed only for natural values, this may not necessarily occur, 
for example, in the Queensland Wet Tropics area.  The Skyrail application under 
the Act was partly a result of Aboriginal people in the area seeking to be involved in 
the management of the area. 
 

Native Title Act 1993 (Cth) 

Recognition of native title 

3.13 The decision of the High Court in the Mabo case81 established that the 
common law of Australia recognises a form of native title that reflects the 
entitlement of the indigenous inhabitants of this country, in accordance with their 
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laws and customs, to their traditional lands.  The Native Title Act (NTA) gives 
legislative recognition and support to that entitlement by: 

  • providing for the recognition and protection of native title; 
  • establishing ways in which future dealings affecting native title 

  may proceed, and to set standards for those dealings; 
  • establishing the National Native Title Tribunal to determine  

 claims to native title (among other things); and 
  • providing for, or permitting, the validation of past acts   

 invalidated because of the existence of native title. 

The right to negotiate 

3.14 In broad terms, the Act provides that in future, acts that affect native title (for 
example, grants of mining or exploration and prospecting leases or compulsory 
acquisition of land) can only be validly done if they can also be done to freehold land 
and if, whenever appropriate, every reasonable effort has been made to secure the 
agreement of the native title holders through a special “right to negotiate”.82  This 
right to negotiate gives registered native title claimants or holders the chance to 
negotiate (among other things) about protecting, managing and access to, heritage 
areas or sites in native title-affected land or water where a government proposes to 
allow mining, mining exploration or other activities there, ss 26, 29, 35.83  

Determination if no agreement 

3.15 If the parties cannot reach agreement about a proposed activity (future act) 
then the Native Title Tribunal (or recognised State/Territory body) must decide 
whether the mining or other activity can go ahead and if so, on what basis.  The 
relevant body must take into account: 

  • the effect of the proposed act on 
– any native title rights and interests, 
– the way of life, culture and traditions of any of the native  
  title parties, 
– the development of the social, cultural and economic   
 structures of those parties, 
– freedom of access by those parties to the land or waters  
  concerned and their freedom to carry out rites, ceremonies  
 or other activities of cultural significance on the lands or   
 waters in accordance with their traditions, 
– any area or site, on the land or waters concerned, of   
  particular significance to the native title parties in   
  accordance with their traditions,84 
– the natural environment of the land or waters concerned; 

  • any environmental assessment made by a court or tribunal or 
 commissioned by the government or statutory authority; 
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  • the interests, proposals, wishes of the native title parties in 
 relation to the management, use or control of the lands or waters 
 concerned; 

  • the economic or other significance of the proposed act to 
Australia  and to the State or Territory concerned; 

  • any public interest in the proposed act going ahead; and 
  • any other relevant matter, s 39.85 

 
A determination about whether or not an activity can go ahead can be overruled by 
the relevant State/Territory or Commonwealth Minister (depending on which body 
makes the decision) s 42.  A decision authorising an act, and which has regard to 
the effect of a proposed act on a site of particular significance, does not affect the 
operation of Commonwealth, or State/Territory site protection laws.86  A site can 
still be protected under the applicable heritage protection laws. 

Avoiding the negotiation procedure 

3.16 A government can avoid the negotiation procedure (using the ‘expedited 
procedure’) if the mining or other activity is likely to have only limited effects, that is, 
if it: 

  • does not directly interfere with the community life of the native 
  title holders; 

  • does not interfere with areas or sites of particular significance, 
in  accordance with the traditions of the native title holders; and 

  • does not involve, or create rights which allow major 
disturbance  to land or waters.87 

 
3.17 Interested parties are notified and can object if the government is seeking to 
avoid having to negotiate in this way.88  If these parties object, the tribunal or 
recognised State/Territory body must decide whether or not the act proposed is 
likely to have only the limited effects that would enable the government to avoid the 
negotiation procedure.89  The Commonwealth discussion paper Towards a more 
workable Native Title Act: Outline of proposed amendments suggests that the 
procedure to avoid negotiating (the expedited procedure) may become redundant if 
exploration is excluded from the right to negotiate.90 

Native title and heritage protection 

                                            
85 Some activities may be excluded from the right to negotiate process by a written determination of 

the Commonwealth Minister.  This may occur only where the Minister (a) considers the act will 
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and (4). 
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87 Native Title Act 1993 (Cth) s 237. 
88 Native Title Act 1993 (Cth) s 32. 
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90 Commonwealth of Australia  Towards a More Workable Native Title Act: An Outline of Proposed 

Amendments  1996, page 15. 



 

 

3.18 The relationship between native title and heritage protection is complex.  
Certainly, the recognition that there is a place of particular significance in an area 
may make it easier to succeed in a native title claim because “areas and objects of 
cultural significance are likely to be evidence of the continued existence of native 
title”.91  Views differ as to whether the existence of a site of significance in a 
particular area is a form of native title interest or not.92  There may be a connection, 
but the Act is not about proprietary interests in land.  Native title procedures are 
likely to be the first mechanism native title holders, claimants or potential claimants 
use to protect their heritage from changes to land use.  Native Title Tribunal 
decisions have in some cases found that it was not likely that a site would be 
interfered with because State legislation would give effective protection.93   
 
3.19 This view has not been adopted in all cases,94 and it must be doubtful 
whether State/Territory legislation could be relied on in many circumstances.95  In 
any event Towards a more workable Native Title Act: Outline of proposed 
amendments proposes that the right to negotiate about exploration or prospecting 
activities would be removed from the Act on the ground that heritage legislation 
would continue to provide protection for sites of significance from the impact of 
these activities.  The right to negotiate would remain in regard to the production 
stage of mining activity.96  This would be an unfortunate development so far as the 
protection of cultural heritage is concerned as neither State/Territory nor 
Commonwealth heritage protection legislation guarantees an adequate process of 
negotiation, a process which is essential if heritage is to be given proper 
consideration in decisions concerning land use.97  If the proposal is implemented 
native title claimants and holders may make greater use of the Act to gain protection 
for their areas or sites. 
 

Protection of Movable Cultural Heritage Act 1986 (Cth) 

 
3.20 The Protection of Movable Cultural Heritage Act 1986 (Cth) covers all 
movable cultural property of significance to Australia.  It controls overseas trade in 
the most significant objects of Australia’s movable cultural heritage and provides for 
the return of objects illegally imported into Australia and other nations.  Passing it 
enabled Australia to fulfill the requirements for ratification of UNESCO’s 1970 
Convention on the Means of Prohibiting and Preventing the Illegal Import, Export 
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and Transfer of Ownership of Cultural Property.  A control list divides Australian 
protected objects into 13 categories, including Aboriginal and Torres Strait Islander 
heritage, archaeology and ethnography.  Some Aboriginal and Torres Strait 
Islander objects cannot be exported at all.  These include bark and log coffins, 
human remains, rock art, carved trees and sacred and secret ritual objects.  
Exporters must apply for a permit to export: 

  • objects relating to famous and important Aboriginal people, or 
to  other persons significant in Aboriginal history; 

  • objects made on missions and reserves; 
  • objects relating to the development of Aboriginal protest and 

self-  help movements; and 
  • original documents, photographs, drawings, sound recordings, 

 film and video recordings and any similar records relating to  objects 
included in this category. 

 
3.21 The National Cultural Heritage Committee98 is considering changes to 
update these classifications and categories to bring them into line with current views 
of the significance of this heritage.99  Protection of movable cultural heritage is, and 
must remain, a national responsibility.100 
 

Environment Protection (Impact of Proposals) Act 1974 (Cth) 

Environmental Impact Statements 

3.22 The Environment Protection (Impact of Proposals) Act 1974 (Cth) gives the 
Commonwealth Minister the power to take steps to protect the environment in 
relation to projects and decisions under the control of the Commonwealth 
Government.  ‘Environment’ includes all aspects of the surroundings of human 
beings, whether affecting human beings as individuals or in social groupings.  In 
theory this could include significant Aboriginal sites.  The object of the Act is to 
ensure, as far as possible, that the Commonwealth Government and its authorities 
examine and take into account matters affecting the environment when they: 

  • formulate proposals; 
  • carry out works and projects; 
  • negotiate, operate and enforce agreements and arrangements 

 (including those with State governments); 
  • make decisions and recommendations; and 
  • spend money, s 5(1). 

 
3.23 Under administrative procedures provided for under the Act the Minister can 
direct that environmental impact statements or public environment reports be 
prepared and be made public.  He can hold inquiries and make recommendations 
or suggestions about the matters in those reports or statements, and require 
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conditions to be attached to relevant approvals or agreements, s 6.  An inquiry held 
under the Act has extensive powers, for example to call witnesses and to require 
documents to be produced, s 11. 

Allows investigation before planning 

3.24 This model allows for the investigation of impacts before development.  The 
impact on Aboriginal cultural sites could be considered in these environmental 
impact statements or reports, as happens in NSW.  However under this Act such 
consideration would be limited to projects over which the Commonwealth 
Government has control. 
 

National Parks and Wildlife Conservation Act 1975 (Cth) 

A model for Aboriginal involvement in planning and management  

3.25 The National Parks and Wildlife Conservation Act, 1975 (Cth), which is 
administered by the Australian Nature Conservation Agency (ANCA), provides a 
model for involving Aboriginal people in planning activities on, and management of, 
public land.  The Act deals with the establishment and management of parks, 
reserves and wilderness zones on Commonwealth land.  Generally speaking, 
mineral extraction is prohibited in these declared areas except with the approval of 
the Governor-General and in accordance with a management plan, s 10.  Activities 
such as building works and timber felling are prohibited unless done in accordance 
with a management plan.  
 
3.26 In preparing the management plan the ANCA Director must notify the public.  
Anyone, including named Aboriginal councils, can make representations, s 11(3).  
The Director must take into account the interests of Aboriginal owners and other 
Aboriginal people interested in the land within the park or reserve, s 11(ba).  The 
Act provides for Boards of Management.  Where the reserve or park is situated on 
Aboriginal land, the relevant council must agree to a board being set up, and there 
must be a majority of Aboriginal people on the board nominated by the traditional 
owners, s 14C, s 14D.  The Director of Parks and Wildlife must consult with the 
relevant land council where a park or reserve, or conservation zone is located on 
their land, s 16.  These arrangements apply to Uluru-Kata Tjuta National Park 
which is Aboriginal land leased back as a national park.  There are similar 
provisions in Northern Territory legislation, for example, the Cobourg Peninsula 
Aboriginal Land Sanctuary Act 1989 (NT) and the Nitmiluk (Katherine Gorge) 
National Park Act 1989 (NT).  Native title claimant groups have sometimes 
adopted the joint management approach as their preferred land management 
model, if their claim is successful.101 

Funding indigenous management and conservation 

3.27 The Act authorises the Director to help and co-operate with Aboriginal 
people in managing Aboriginal land outside parks, reserves and conservation 
zones.  He or she must consult with the relevant Aboriginal people and the relevant 
State or Territory authority, s 18. In line with Recommendation 315 of the Royal 

                                            
101 Atkinson, sub 5, Appendix page 5.  He suggests that the Yorta Yorta people of Victoria are 

proposing a similar land management arrangement in relation to the Murray Goulburn region. 



 

 

Commission into Aboriginal Deaths in Custody, the ANCA funds a Contract 
Employment Program for Aboriginal People in Natural and Cultural Resource 
Management (CEPANCRM).  Projects funded must aim to protect or enhance the 
natural/cultural environment and employ Aboriginal people in natural and cultural 
resource management, for example, to manage, identify or interpret sites or to 
collect oral histories.  The projects must be on Aboriginal- held land, Crown land, 
national marine parks or associated land reserves. 
 

Other laws 

3.28 There are a number of other laws touched on in this report which do, or 
could, play a role in the protection of Aboriginal cultural heritage, for example, 
copyright and designs laws. 
 
 
 
OTHER COMMONWEALTH PROGRAMMES 

Aboriginal and Torres Strait Islander Commission (ATSIC) 

Functions include protection of Aboriginal heritage 

3.29 One object of ATSIC is to further the economic, social and cultural 
development of Aboriginal and Islander people.102  The Commission’s functions 
include the protection of’ cultural material and information considered  sacred  or  
otherwise significant by Aboriginal and Islander people, s 7 (1)(g).  Regional 
Councils have a function to formulate a regional plan for improving the economic, 
social and cultural status of Aboriginal and Torres Strait Islander residents of the 
region, s 94(1).   
 
3.30 ATSIC has a Heritage Protection Program which is a component of the Land 
Heritage and Environment sub-Program, which in turn is a part of the Commission’s 
overall social programme.  The Land, Heritage and Culture Branch administers the 
Act.  The objectives of the programme are: 

  • to return significant cultural property to Aboriginal and Torres 
 Strait Islanders; 

  • to ensure Aboriginal and Torres Strait Islander involvement in 
 the administration and management of protection and  
 conservation programmes for cultural property; and 

  • to ensure effective protection of Aboriginal and Torres Strait  
 Islander sites of significance. 

 
3.31 To meet these objectives ATSIC provides early action and advice to the 
Minister on requests under the Act for protection of sites and objects of significance.  
It provides funds to establish and operate keeping places, community museums 
and cultural resource centres.  It also facilitates the return of items of cultural 
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property to Australia.  Funding for this programme is only a very small part of the 
overall ATSIC budget.103 

New cultural and policy framework 

3.32 In the past, ATSIC has been criticised by Aboriginal people for its failure to 
equally address the need for cultural development as well as social and economic 
needs.104  ATSIC is now developing a new cultural and policy framework to ensure 
that the Commonwealth Government has a co-ordinated and strategic approach to 
managing Australia’s indigenous cultures.  It is consulting on a discussion paper it 
released in November 1995 with the aim of having a new draft policy to the Board of 
the Commission in October this year.  Proposals suggested in the paper include a 
new indigenous cultural policy structure within ATSIC, such as a new advisory body, 
a new overall cultural development programme, and a number of sub-programmes 
in areas of policy priority.  Other proposals include a co-ordinated national strategy 
for indigenous language maintenance and teaching, and for recording indigenous 
cultural sites and property of cultural significance.  A national network of keeping 
places and a national keeping place is proposed.105 
 

Department of Communication and the Arts (DCA) 

DCA responsibilities 

3.33 The DCA is directly responsible for programmes which relate to ownership 
and protection of Aboriginal and Torres Strait Islander culturally significant places, 
areas and objects, including human remains.  These include legislative protection 
through the Protection of Movable Cultural Heritage Act 1986 and new programmes 
set up in response toDistinctly Australian initiatives of 1993-94. 

Cultural Heritage Management 

3.34 The Heritage Branch of DCA manages, in co-ordination with AHC, AIATSIS 
and ANCA, the Indigenous Cultural Heritage Program set up as part of the Distinctly 
Australian policy statement.  The programme is concerned with cultural heritage 
management and has focused on three aspects of this. 
 

 Planning framework.    It has developed, is consulting on and 
proposes to publish, a comprehensive set of principles and guidelines for 
protecting, managing and using cultural heritage places. 

 Training.    It developed and ran a training course in heritage place 
management for 25 participants from Aboriginal and Torres Strait Islander 
communities and organisations and Commonwealth and State/Territory 
heritage and land management agencies throughout Australia.  Materials 
will form the basis for future training courses. 

 Application.    It ran a project to demonstrate the practical application of 
 the management planning process at sites. 
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Programme for protection and return of significant cultural property 

3.35 In October 1993 Commonwealth Ministers with responsibilities for Aboriginal 
and Torres Strait Islander affairs endorsed National Principles for the Return of 
Aboriginal and Torres Strait Islander Cultural Property.  In line with these 
principles, DCA funds two national programmes for the return of Aboriginal and 
Torres Strait Islander ancestral remains, and Aboriginal secret/sacred objects.  
The projects will try to determine the origins of unprovenanced remains and 
catalogue objects held in State/Territory museums and the National Museum of 
Australia to provide for their possible return to appropriate communities and 
owners.  The Museums Australia Standing Committee (Museums and Indigenous 
People) is the steering committee for these projects;  it is also developing a 
strategic plan for other policy aspects including community return of ancestral 
remains and protection of cultural property.106  The programme includes grants to 
help with transporting cultural property from museums to the relevant community 
and to enable community members to discuss the physical return of material to their 
community. 
 

Australian Institute of Aboriginal and Torres Strait Islander Studies (AIATSIS) 

3.36 AIATSIS was established in the early 1960s to record the culture and history 
of Aboriginal people.  In the 1970s it administered the National Sites Register 
Program.  Under this programme site recorders throughout the country were 
funded to record sites which were then registered on the National Sites Register.  
The Register, now called the Sites Inventory or Sites Archive, is not actively 
maintained and is no longer comprehensive.  It is added to only when AIATSIS 
funds people to do recording work.  The Act under review, s 14(2 ) provides that 
declarations in relation to an area must be lodged with AIATSIS and entered on the 
Register.  AIATSIS is empowered to promote the study and protection of cultural 
heritage matters and to encourage community understanding in relation to 
Aboriginal and Torres Strait Islander people and their societies.107  Activities 
include its rock art protection programme which fills gaps in State/Territory 
programmes.  It also maintains a cultural resource collection consisting of 
materials relating to Aboriginal and Torres Strait Islander studies.  Native title 
claims have resulted in increasing demands for access to that collection.108 

Parliamentary inquiry into cultural heritage 

3.37 The House of Representatives Standing Committee on Aboriginal and 
Torres Strait Island Affairs was inquiring into cultural heritage in 1995.  Its work had 
not been completed before the March 1996 federal election. 
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INTERNATIONAL OBLIGATIONS AND PRINCIPLES 
FOR PROTECTING ABORIGINAL HERITAGE 
 
3.38 As a state party to a number of international instruments, Australia has 
obligations in relation to Aboriginal culture and heritage.  The United Nations 
Decade of the World’s Indigenous People (1995-2004) may see the adoption of a 
draft declaration on the Rights of Indigenous Peoples, which directly addresses 
these issues. 

Elimination of racial discrimination 

Equality 

3.39 As a party to the International Convention on the Elimination of all Forms of 
Racial Discrimination109 Australia must take steps to eliminate all forms of racial 
discrimination, art 2.  In the Convention ‘racial discrimination’ means any 
distinction, exclusion, restriction or preference based on race, colour, descent or 
national or ethnic origin which has the purpose or effect of nullifying or impairing the 
recognition, enjoyment or exercise on an equal footing of human rights and 
fundamental freedoms in the political, economic, social, cultural or any other field of 
public life, art 1.  The Convention requires the Commonwealth to prohibit and 
eliminate racial discrimination, and to guarantee the right of everyone to equality 
before the law without distinction as to race, colour or ethnic origin, and in particular 
the right to a range of civil rights including the right to freedom of thought, 
conscience and religion,  
art 5(d)(vii).   
 
3.40 The Racial Discrimination Act 1975 (Cth) implements the Convention and it 
binds States and Territories as well as the Commonwealth.  Four of the leading 
cases brought before the High Court under the RDA involved Aboriginal or Torres 
Strait Islander land issues.110 

Special measures 

3.41 The Convention enables the Commonwealth to take special and concrete 
measures to ensure the adequate development and protection of certain racial 
groups or individuals belonging to them, in order to guarantee full and equal 
enjoyment of human rights and fundamental freedoms, arts 1(4), 2(2).  Laws which 
have been upheld on the basis that they are a ‘special measure’ include 
Pitjantjatjara Land Protection Act 1981 (SA)111 and s 35 of the Aboriginal Heritage 
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Act 1988 (SA) prohibiting the release of Aboriginal information contrary to 
tradition.112 

Self-determination in cultural development 

3.42 The International Covenant on Economic, Social and Cultural Rights113 
(ECOSOC) provides that: 

 
All peoples have the right to self-determination.  By virtue of that right they freely 
determine their political status and freely pursue their economic, social and 
cultural development. 
 

ECOSOC requires that all State parties to the Covenant “promote the realisation of 
the right of self-determination …”114 

Indigenous right to enjoy own culture and religion 

3.43 The International Covenant on Civil and Political Rights115 (ICCPR) provides 
that persons belonging to religious or linguistic minorities: 

 
… shall not be denied the right, in community with other members of their group, 
to enjoy their culture, to profess and practice their own religion, or to use his or her 
own language. (art 27) 
 

The ICCPR also provides for freedom of religion, which includes the freedom to 
adopt and manifest a religion or belief of choice, and respect for the liberty of 
parents to ensure the religious education of their children in conformity with their 
own convictions, art 18. 

Right and duty to develop culture 

3.44 Principles outlined in the Declaration Of The Principles of International 
Cultural Co-operation, UNESCO, 1966, include that  

 Each culture has a dignity and a value which must be respected and 
preserved; 

 Every people has the right and the duty to develop its culture;  
 In their rich variety and diversity, and in the reciprocal influences they 

exert on one another, all cultures form part of the common heritage 
belonging to all mankind.116 

Duty to identify, protect, conserve, preserve and transmit 

3.45 The Convention For The Protection Of The World Cultural and Natural 
Heritage117 imposes a duty on Australia to ensure that its cultural and natural 
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heritage of outstanding universal value is identified, protected, conserved, 
presented and transmitted to future generations.  To fulfill this duty Australia must 
endeavour to integrate the protection of heritage into comprehensive planning 
programmes, set up services for protecting and conserving heritage, conduct 
research into the dangers that threaten heritage, do what is necessary to identify, 
protect and restore heritage and to foster centres for training and research on 
heritage. 

ILO Convention 107 on protection and integration of indigenous populations 

3.46 ILO Convention 107 was formulated in 1957 and its themes of protection and 
integration are outdated.  Australia has not ratified this Convention.  However, in 
its time, it was notable for including explicit statements about land rights, requiring 
that regard be had to indigenous peoples’ cultural and religious values and forms of 
social control and that they should be actively involved in measures taken for their 
protection and integration.118  It has been reformulated in a more modern form in 
ILO Convention 169 which states that in applying national laws and regulations to 
indigenous peoples’ due regard shall be had to their customs or customary laws, art 
8.119 

Draft Declaration on the Rights of Indigenous Peoples 

3.47 As part of the United Nations decade of the World’s Indigenous People 
(1995-2004), the Working Group on Indigenous Peoples’ Rights has developed a 
draft Declaration on the Rights of Indigenous Peoples.120  The draft is now in the 
process of discussion at the UN Commission on Human Rights.  It articulates the 
fundamental rights of indigenous people, including the right to pursue cultural 
development, art 3, to practise and revitalise their cultural traditions and customs, 
art 12, and in particular: 

 
…the right to manifest, practise, develop and teach their spiritual and religious 
traditions, customs and ceremonies; the right to maintain, protect, and have access 
in privacy to their religious and cultural sites; the right to the use and control of 
ceremonial objects; and the right to the repatriation of human remains.121 
 

The declaration requires State parties to take effective measures, in conjunction 
with the indigenous peoples concerned, to ensure that indigenous sacred places, 
including burial sites, be preserved, respected and protected.122 

 
 
WHAT IS WRONG 

There is not a comprehensive system of protection 
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3.48 The plethora of Commonwealth legislation and administrative programmes 
under which Aboriginal cultural heritage may be protected does not provide a 
comprehensive or integrated Aboriginal cultural heritage protection regime.123  
Legislation has been enacted in response to international initiatives or other issues 
of the moment124 rather than as a result of a systematic assessment of what is 
needed to ensure that Aboriginal people are able to maintain, protect, develop and 
fully enjoy their culture and heritage.  For example, the Act under review was 
enacted initially as an interim measure,pending land rights legislation, but it 
remained in force after it became clear that national land rights legislation was no 
longer on the government’s political agenda. Even so, the Act has not been 
reviewed until now. 

There are inconsistencies and gaps in protection 

Heritage protection depends on location 

3.49 Heritage protection is an important national issue but the main responsibility 
is left to States and Territories, whose laws vary considerably.125  This means that 
whether or not an area or object of particular significance to Aboriginal people is 
protected may depend on the circumstance of its location in a particular State or 
Territory.  The Ngaanyatjarra Pitjantjatjara Yankunyatjatjara Women’s Council 
Aboriginal Corporation, whose member communities live in two States and a 
Territory, point out that heritage issues affecting their members cannot be dealt with 
in one legal framework.126  The Commonwealth Act is an act of last resort, and the 
main priority of ATSIC has been the administration of that Act rather than 
developing comprehensive policies or seeking the introduction of effective uniform 
laws.  Although there have been some attempts to achieve uniformity,127 these 
have not yet been successful. 

Gaps 

3.50 The fragmentary and ad hoc development of the law has meant that there 
are a number of areas of Aboriginal culture and heritage that are not adequately 
protected, or not protected at all: 

 
Indigenous cultural heritage, based on a holistic and integrated world view, in 
which the various aspects of existence were intricately interwoven and 
interdependent, became fragmented and redefined to suit the administrative 
convenience of the coloniser.  Thus lands, sites of significance, cultural objects, 
biodiversity, languages, cultural knowledge, arts, etc, all became the responsibility 
of different government departments at both federal and state levels, each charged 
with administering various bodies of legislation.128 
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Some State and Territory laws do not adequately protect movable Aboriginal 
heritage, for example, objects, so that objects moved from one State to another can 
avoid the law.129  The Act provides limited power to protect movable objects.  
There is not effective protection for intellectual property, designs, traditional food 
resources, traditional and contemporary cultural expressions, rituals or legends.130  
The Act does not cover these.131  Action should be taken to ensure better 
protection of intellectual property, and a broad approach should be taken to the 
protection of Aboriginal cultural heritage at all levels.  The Review makes a policy 
recommendation about this matter below. 

Relationships between the regimes are not clear 

3.51 The remedies where heritage is endangered “although profuse, are 
fragmentary, and the relationship between the various protective regimes is not 
always clear”.132 The World Heritage Properties Conservation Act 1983 (Cth) may 
give the highest level of protection, but this is limited to World Heritage properties 
and protection is at the complete discretion of the relevant Minister.  The Australian 
Heritage Commission processes can be used to register places whether or not they 
are under threat, but they provide a lower level of protection.  The Aboriginal 
community may choose to take action under two or three pieces of legislation at the 
same time.  For example, in the Old Swan Brewery (Goonininup) case, 
(1988-1994) National Estate Register listing was sought from the Australian 
Heritage Commission while applications were being made under the Act.  The site 
was listed in May 1991 for both cultural and general historical reasons.  There were 
native title claims being pursued in parallel to proceedings under the Act in several 
cases, such as Skyrail, Barron Falls National Park, North Queensland (1994); 
Broome Crocodile Farm, Broome WA (1993, 1994); and Button’s Crossing, 
Kununurra (1993). 

Duplication or overlap of functions in some areas 

Duplication in significance assessment 

3.52 There are no formal links between the Australian Heritage Commission and 
ATSIC, which administers the Act under review.  There have been informal 
exchanges in which ATSIC has asked for AHC advice on the significance of 
places.133  The lack of formal connections leads to some duplication in carrying out 
significance assessments at the Commonwealth level.134  In the Old Swan Brewery 
(Goonininup) case for example, the brewery precinct was assessed for the purpose 
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of the first s 10 application, assessed again by the AHC for National Estate listing, 
and assessed again for the second s 10 application. There have been a number of 
other applications under the Act in which the Heritage Commission had either 
funded surveys for significance assessment, or had assessed them as significant, 
or had listed them.  These include: 

Maxwell River Cave, South West Tasmania 

  - application concerned an ancient rock art cave found during an AHC 
funded survey. 

Moana Beach, SA 

  - stone arrangements on the site associated with a dreaming site that is 
registered on the National Estate. 

Amity Point Stradbroke Island, Qld  

  - AHC survey had established significance of the sites in question. 

Burleigh Mountain National Park, Qld135 

   - site in question had been nominated for listing with the AHC at the time 
damage occurred. 

 
The AHC assessments may have been given some consideration at an informal 
level in the process under the Act, but they had no recognised legal status.  Each 
process should take advantage of and complement the work and knowledge of the 
others. 

Different criteria for significance 

3.53 Because there are different criteria for significance in some of the different 
pieces of legislation, it may not be possible for one agency to fully take into account 
the assessment of the other.  In the case of the Old Swan Brewery (Goonininup), 
the National Estate listing included both Aboriginal and non-Aboriginal associations 
in the Statement of Significance;  in relation to the Aboriginal significance it stated: 

 
The precinct is of social significance to Aboriginal people, and as a resting place for 
the Wagyl, of religious significance to some of them.136 
 

Overlap in programme functions 

3.54 Both ATSIC and DCA have program responsibility for Aboriginal heritage 
protection.  AIATSIS also has a role, for example, in the protection of rock art.  
Each should be able to take full advantage of the work and knowledge of the other. 

Legislation is out of step with practice 

3.55 Aboriginal people are sometimes recognised as having a role in the 
protection of their heritage in practice, even where legislation makes no such 
provision. Some Commonwealth legislation, although it can protect Aboriginal 
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heritage, does not specifically refer to it.  (This is also the case in some States.137)   
It protects Aboriginal heritage because it is of value to the regional, national and 
world community as a whole, and is part of Australian or world heritage.  Tests of 
significance in this kind of legislation tend to emphasise objective factors.  The 
account taken of the views and aspirations of Aboriginal people may depend more 
on the way the legislation is applied in practice than on its drafting.  For example, 
although the Australian Heritage Commission Act 1975 (Cth) does not specifically 
refer to Aboriginal heritage, in practice, Aboriginal people have an opportunity for 
consultation and involvement under AHC processes.  

There is no coherent implementation of Australia’s international obligations 

Legislation and administration  
does not reflect UN principles of self-determination and control 

3.56 Although the Act under review is concerned with protecting areas and 
objects “of particular significance to Aboriginals”, it does not provide Aboriginal 
people with a specific role in deciding what should be protected.  The only right 
they have is to apply for protection.  Aboriginal people do not decide whether or not 
a site is significant or, if so, whether or not it should be protected.  Some 
State/Territory legislation is equally defective.  For example, in some States, 
Aboriginal people have little legal recognition and no right to be consulted when 
developments are planned which may affect their heritage.138  Submissions 
express concern that Aboriginal people are not extensively employed in heritage 
protection administration and ask for more support for employment programmes.139  
The Commonwealth, although it has international responsibilities, has not ensured 
that legislation at State and Territory level complies with these obligations. 

No comprehensive legislative and programme strategy  
to ensure that Aboriginal people are able to enjoy their culture 

3.57 Enjoyment of culture has many dimensions.  Legislative protection, when a 
threat to cultural heritage arises, is only one of these.  Programmes to support and 
develop Aboriginal culture, including heritage, and to enable its transmission may 
be of far greater importance to the long term protection of heritage than laws or 
procedures to deal with immediate threats.  Keeping places and language 
programmes are critical.  Also essential to enjoyment of culture and practise of 
religion is access to sacred or important sites.140  Educational programmes for 
non-Aboriginal people are part of the answer.141 

 
It would seem to us that protection of cultural heritage is better achieved from 
within the culture, if migaloo had a better understanding of traditional cultures and 
were actually involved as Murree people are, then the preservation and protection 
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of culture could be much better achieved.  A key to this of course is education of 
migaloo to understand, respect, appreciate and participate in the traditional culture 
of his country.  If migaloo see this cultural heritage on these terms and are able to 
feel that they are actually part of it then it seems quite reasonable that they’d be 
more inclined to help Murree people preserve and protect it.  We feel that 
education is part of the answer...  We see that awareness of Murree cultures these 
days is generally part of the curriculum of many schools across the country, but still 
we believe that the more exposure that school children have to traditional cultures 
the more it will benefit them, us and this nation.  Integration of traditional peoples 
and culture is critical to the development of this nation and must begin and be 
reinforced in the education systems.142 
 

At the moment there is no comprehensive strategy to achieve these aspects.  DCA 
has some functions in this area and so does ATSIC.  There needs to be more 
co-ordination between relevant agencies and more emphasis in heritage 
programmes for nurture and support for Aboriginal heritage.  This is a point made 
in ATSIC’s discussion paper Cultural Policy Framework. 

World cultural and natural heritage obligations not fully implemented 

3.58 As yet, heritage, and in particular Aboriginal heritage, is not fully integrated 
into comprehensive planning processes.143  This issue is discussed in Chapter 6. 

Aboriginal customary law not fully recognised 

3.59 UN obligations,144 recommendations of the Australian Law Reform 
Commission145 and the recommendations of the Royal Commission into Aboriginal 
Deaths in Custody146 require that as far as possible heritage protection laws should 
recognise Aboriginal customary law.  Neither State nor Commonwealth laws 
adequately reflect this.  For example, to achieve protection, Aboriginal people may 
be required to divulge restricted information contrary to customary law.147  No 
recognition is given to traditional decision-making processes. 

Developing or living culture not fully recognised 

3.60 UN instruments recognise the duty of Aboriginal people to develop their 
culture, and their right to develop and evolve their culture.  This requires 
recognition that Aboriginal culture is living and developing and may change over 
time.  The Act recognises living culture, but not all State laws and practice do.148  
Some of these laws are based on the outdated idea that Aboriginal culture has died 
out, and as a result only physical manifestations of culture such as rock art, bones 
and so on need to be protected.  Neither Commonwealth or State laws handle well 
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the fact that an evolving culture may give rise to disputes within Aboriginal 
communities. 

Heritage protection laws are not well understood 

3.61 The Review has some concerns that many Aboriginal people do not know 
about the Act or about State or Territory legislation and how they fit together.  
People who are unaware of laws cannot use them.  In referring to the Act, the 
Ombudsman said: 

 
I have detected comment in the media to the effect that some Aboriginal people are 
perceived as having a good grasp of the legislation (indeed, to the extent, allegedly, 
of being able to use it repeatedly and to ulterior ends), but I am concerned that most 
indigenous Australians or their representatives may have no knowledge and no 
effective access to these legislative protections.149 
 

The consultations undertaken by the Review confirm the view that knowledge of the 
Act among Aboriginal people and, in particular, understanding of how to use it, is 
quite limited outside legal services, land councils and the like.  Submissions and 
consultations also show that communities and cultural officers want education and 
training in understanding the Act and also State and Territory legislation.150  It is 
noted, however, that during the period of this Review ATSIC has published 
Protecting Heritage: A plain English introduction to legislation protecting Aboriginal 
and Torres Strait Islander Heritage in Australia.151 This is a useful step and needs 
to be followed with further measures. 

 
 
 
THERE SHOULD BE A NATIONAL POLICY 

Introduction 

3.62 The Commonwealth has international, moral and legislative obligations to 
ensure that Aboriginal heritage in its broadest sense is nurtured and protected in a 
comprehensive and consistent way.  Although in legislative terms the 
Commonwealth responsibility for Aboriginal heritage is a last resort mechanism, its 
obligations are much broader.  The starting point for ensuring that it meets those 
obligations, is to have a national policy on heritage protection with a pro-active 
focus.  The policy should cover all aspects of culture and heritage that are 
important to Aboriginal people and should be developed by an Aboriginal-controlled 
process.  It should take into account the considerable amount of work that has 
already been done by a number of bodies including the Council for Aboriginal 
Reconciliation, ATSIC, in its report Recognition Rights and Reform152 and in 
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developing a cultural policy framework,153 the Royal Commission into Aboriginal 
Deaths in Custody and the Aboriginal and Torres Strait Islander Social Justice 
Commissioner.154   
 
3.63 This national policy should form the basis for legislation and programme 
development at Commonwealth level, and for initiatives to ensure that Aboriginal 
heritage is adequately nurtured and protected at State and Territory level.155  On 
the basis of the work of the Review there appear to be a number of key areas or 
principles that need to be covered by a national policy.  The rationale for these 
principles and the specific implications for heritage protection law are discussed in 
detail in other sections of the report.  They are set out here because the Review 
considers that they are critical to achieving comprehensive, appropriate and 
effective protection for Aboriginal cultural heritage.  They form the basis of the 
Review’s recommendations. 

What elements the policy should include 

Policy should be comprehensive 

3.64 The policy should cover aspects of Aboriginal culture and heritage that 
Aboriginal people want covered, not only areas, sites or objects.  For example, it 
should also include: 

  • intellectual property including designs, knowledge of flora and 
  fauna and folk tales; 

  • movable objects; and 
  • language.156 

 

Provide for nurture and support of Aboriginal heritage 

3.65 An important element of any heritage protection should be to promote the 
development of Aboriginal culture and heritage.  Measures to enable Aboriginal 
people to nurture and support their own heritage play a much more significant role in 
heritage protection than measures to deal with situations of crisis.  Measures 
should include training, education for non-Aboriginal people, restoration, 
preservation, rediscovery, facilitating access, research, language documentation 
and recording and keeping places. 

Aboriginal involvement in heritage protection: control and self-determination 

3.66 Recognised principles of self-determination require a high level of Aboriginal 
involvement in Aboriginal heritage protection. This should include planning, 
identification (if identification is required) and management of areas, assessing 
significance and threat, prosecution of those injuring heritage, and decisions about 
whether or not to protect heritage.  As far as possible Aboriginal people should 

                                            
153 ATSIC  Cultural Policy Framework  Aboriginal and Torres  Strait Islander Commission  

November 1995. 
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administer Aboriginal heritage protection programmes.  Aboriginal access to areas 
and sites is another key element.  Measures for increasing Aboriginal involvement 
in heritage protection are discussed in a number of parts of this report.157 

Recognition of customary law and tradition 

3.67 Processes for cultural heritage protection should recognise Aboriginal 
customary law and cultural practice on matters of how knowledge is held and 
transmitted, on who should have access to knowledge and information, and who 
can divulge knowledge or information.  They should also recognise Aboriginal 
customary law and views on what is significant according to tradition and what 
constitutes a threat.  The issue of protecting restricted information is discussed in 
Chapter 4.  Decision-making about the question of significance under the Act is 
discussed in Chapter 8. 

Recognise living and evolving culture 

3.68 Heritage protection laws and programmes should be based on the 
assumption that Aboriginal culture is living and evolving.  It should not be confined 
to protecting ‘relics’ or areas where there is physical manifestation of human 
habitation.  It should not lock Aboriginal people into a concept of tradition that 
predates the invasion of Europeans.  These issues are discussed in Chapter 6. 

Effective legal protection 

3.69 Because the protection of Aboriginal cultural heritage is an important 
national responsibility the Commonwealth must ensure, even if it is not directly 
involved, that Australia has effective heritage protection laws.  National policy 
should cover how that effective legal protection is to be achieved.  It should include 
information and education programmes for Aboriginal people to ensure that they 
know about heritage protection laws and how to use them effectively to protect their 
heritage.  Achieving effective legal protection at State and Territory level is 
discussed in Chapter 6.  The Commonwealth approach is discussed in Chapters 7 
and 10. 
 
3.70 There should be a National Policy for all aspects of indigenous heritage 
protection.  The policy should form the basis of heritage protection standards, laws 
and programmes at all levels of government and wherever they affect Aboriginal 
heritage.  The policy should cover all aspects of Aboriginal heritage. Its elements 
should include: 

  • nurture and support of Aboriginal culture and heritage including 
 education for non-Aboriginal people; 

  • Aboriginal control of land/or participation in the management 
 and protection of their cultural heritage; 

  • recognition of Aboriginal customary law relating to cultural 
 heritage; 

  • recognition of Aboriginal culture as a living and dynamic force; 
  • effective legal protection of all aspects of Aboriginal cultural 

 heritage, including areas, objects and cultural knowledge; and 
  • education for Aboriginal people about using the law to protect 

  heritage. 
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RECOMMENDATION:  A NATIONAL POLICY 
3.1 A national policy should be adopted as the basis for laws and 
programmes relating to Aboriginal cultural heritage at all levels of 
government.  That policy should cover all aspects of Aboriginal cultural 
heritage, and should include such matters as positive support for 
Aboriginal culture and heritage, education of non-Aboriginal people, 
Aboriginal control of cultural heritage, recognition of Aboriginal 
customary law and tradition, and effective legal protection of cultural 
heritage. 

 
 
 
THERE SHOULD BE A CO-ORDINATING MECHANISM 

Body to monitor and co-ordinate 

3.71 There is no one body at Commonwealth level with the specific responsibility 
for overseeing Aboriginal heritage on a national basis.  The responsibility for 
various aspects of Aboriginal heritage protection is distributed across a number of 
agencies.  This has led to a fragmentary approach and gaps in programmes and 
protection.  It has also led to innovative approaches and to the infusion of 
Aboriginal heritage issues into a whole range of government activities.  This 
distribution could be kept.  There should be one body responsible for monitoring 
Aboriginal heritage protection overall and co-ordinating laws and programmes that 
have an impact on Aboriginal heritage.  It should consist largely or entirely of 
Aboriginal people, or act on the advice of an Aboriginal- controlled body.  This role 
could be given to an existing or a new agency.  The role of the body would be to: 

  • monitor the effectiveness of Commonwealth, State and 
 Territory Aboriginal heritage laws; 

  • make initiatives to develop, and foster the implementation of, 
 the national policy at all levels of government; 

  • co-ordinate heritage protection initiatives and programmes; 
  • take action to achieve comprehensive heritage protection laws 

in  line with the national policy; and 
  • liaise with relevant State, Territory and Commonwealth 

 Government departments. 
 

RECOMMENDATION:  A NATIONAL CO-ORDINATING BODY 
3.2 There should be a body with specific responsibility for 
monitoring Aboriginal cultural heritage protection nationally, to 
co-ordinate laws and programmes that have an impact on Aboriginal 
heritage and to develop and promote the national heritage protection 
policy at all levels of government.  It should consist entirely or largely of 
Aboriginal people, or act on the advice of an Aboriginal-controlled body. 

 
 
 
MINIMISING DUPLICATION OF SIGNIFICANCE ASSESSMENT 



 

 

 
3.72 To avoid delay, and waste of resources, duplication of significance 
assessment at Commonwealth level should be minimised.  This would be made 
easier if Aboriginal areas, sites or objects were assessed on a similar basis in all 
Commonwealth laws including the Native Title Act 1993 (Cth),World Heritage 
Properties Conservation Act 1983 (Cth),Australian Heritage Commission Act 1975 
(Cth) and the Act under review.  The body responsible for monitoring and 
co-ordinating policy should consider whether this can be done.   
 
3.73 As a first step the Act under review could be amended to provide that where 
an area or object has been assessed as significant on a substantially similar basis, 
and on substantially similar issues, the Commonwealth heritage assessment 
process should be able to take that assessment into account.  Even if the current 
differences remain, an assessment by one of these bodies should be able to be 
relied on for the purpose of considering applications for declarations under ss 9 and 
18.  This issue is considered in Chapter 8. 
 

 RECOMMENDATION:  BODY TO REDUCE DUPLICATION 
3.3 The body responsible for co-ordinating Aboriginal heritage protection 
nationally (see recommendation 3.2) should investigate whether Aboriginal heritage 
can be assessed on a similar basis under all Commonwealth legislation (whether 
general or specific) under which it is currently assessed with a view to working out 
how duplication in significance assessment can be eliminated. 
 



 

 

CHAPTER 4 
 
 

RESPECTING CUSTOMARY RESTRICTIONS  
ON INFORMATION 

 
 

This is a permanent Dreaming place and only the traditional owners used to hear 
these stories that their grand parents told them.  Now they are going to hear this 
story all over the place.  This dam has made the story really come out into the 
open; the story used to be really secret.  Now other tribes are going to hear about 
it.  It used to be a secret for the Arrernte mob.  Well now everybody is going to 
learn, and the white people as well are going to learn about it …  We will have to 
give away our secrets again.158 

 
 
The terms of reference ask the Review to consider how secret/sacred information 
should be dealt with under the Act.159  This chapter discusses the restrictions which 
Aboriginal custom and tradition impose on the holding and dissemination of 
information and the importance of these restrictions in the cultural life of 
communities.  Standards for dealing with confidential or restricted information are 
proposed. 
 

Obligation and need to respect Aboriginal customary law restrictions on 
information is well established 

4.1 Restrictions on access to certain kinds of information are a central feature of 
traditional Aboriginal life.  This aspect of Aboriginal traditional life has long been an 
issue for Aboriginal people in their interactions with non-Aboriginal people.  
Accommodating these restrictions in non-Aboriginal laws and procedures is not new 
either.  It has been acknowledged and provided for in some laws and in practice, for 
example, in Northern Territory land rights legislation and procedures.  Despite this, 
there continues to be a lack of understanding in the non-Aboriginal community about 
the importance to Aboriginal people of this element of their culture, particularly 
where protection of heritage is concerned.  Customary law restrictions are 
discussed in this chapter in terms that are most likely to apply to Aboriginal people 
living in remote areas where they have been less disturbed in their relationship with 
land.  However, in recognition of the fact that Aboriginal culture is a living and 
evolving culture it would be wrong to assume that, because some Aboriginal people 
have been moved away from their original country and their life styles may have 
dramatically changed, this element of Aboriginal culture no longer has any force.   

 
 

FAILURE TO UNDERSTAND THE IMPORTANCE  
TO ABORIGINAL PEOPLE OF RESTRICTING ACCESS TO INFORMATION 
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4.2 It is clear to the Review that there is widespread ignorance among 
non-Aboriginal people about the importance to Aboriginal people of protecting 
information and knowledge that is subject to customary law restrictions.  
Non-Aboriginal people often do not understand a: 

 
… social world where the point of social life, its rationale … [is] not to reveal, 
assemble and collate knowledge and information [as is the case in western 
societies] … but to prevent its spread, to restrict its transmission and to fashion a 
system of social statuses out of this variable distribution and restriction of 
knowledge.160 
 

4.3 Wootten notes that because of this ‘cultural gulf’ between European and 
Aboriginal attitudes to the acquisition and spreading of knowledge, Europeans find it 
difficult to appreciate why Aboriginal people appear loath to discuss a site until a 
development proposal appears to be well under way: 

 
Aborigines, working under long inherited laws of protection through secrecy, 
prefer not to mention the existence of a sacred site, let alone its significance, until it 
is almost on the point of being destroyed.  Europeans find this approach to be very 
frustrating, and, because they do not understand it, will claim that Aboriginal 
people find sites only after development proposals have been announced.161 
 

4.4 Another consequence of this failure to understand has been that laws and 
procedures designed to protect heritage have failed to provide adequate measures 
to protect information about that heritage.  By failing to protect restricted 
information, or by requiring Aboriginal people to divulge information against their 
traditions, heritage laws have contributed to the desecration of what they were 
specifically designed to protect.  The Australian Law Reform Commission noted in 
1994 that:162  

 
The lack of understanding of the significance of women’s and men’s business has 
hindered the communication of cultural information between indigenous and 
non-indigenous people …  The division between women’s and men’s business has 
often resulted in the legal system only getting half the story when it comes to issues 
involving women.163 

 
 
WHY PROTECTING RESTRICTED INFORMATION IS IMPORTANT 

It is important to Aboriginal people 
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4.5 The law should recognise and respect customary law requirements and 
restrictions on information about areas, sites and objects to the greatest extent 
possible because doing so is important to Aboriginal people.  Submissions and 
consultations show that it is a major issue for Aboriginal people that their customary 
law in this area is respected.164 

 
Aboriginal people are frequently caught by the most distressing dilemma of being 
required to demonstrate the significance of part of our Law when those very 
explanations are, by our Law, restricted.  It amounts to being forced to break our 
Law to prove to Europeans that our Law still exists.  It is blackmail of the worst 
sort because it threatens our culture, not just one or two individuals.165 
 
Customary law requirements about the classes of persons allowed access to 
information should be respected to the greatest extent possible at all stages of the 
process from application to declaration.  In what ever model is adopted for 
protection of Aboriginal cultural heritage, the utmost respect should be given to 
this principle.166 

 

Revealing information in public is dangerous 

4.6 Aboriginal people are concerned that the inappropriate use or release of 
knowledge is dangerous. 

 
One of the most difficult principles of Anangu Law to get Europeans to understand 
or, often, to believe, is that some places are dangerous if not treated properly, some 
activities are dangerous if not engaged in properly, and some knowledge is 
dangerous if it is made public or it if is used in any context by the inappropriate 
people.167 
 
Knowledge of a site or ceremony is part of the substance of the tjukurpa and 
inappropriate use of that knowledge in itself threatens to unleash the powers of 
which it is a part.168 

 

It is critical to the right to practice religion 

4.7 Maintaining the restrictions on knowledge associated with sacred areas, sites 
and objects is critical to ensure that Aboriginal people are able to enjoy their 
fundamental right to maintain and practice their religion.169  Requiring Aboriginal 
people to divulge restricted information, and failing to protect it if it is revealed 
undermines Aboriginal religious beliefs and practices.170 
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Revealing restricted knowledge may undermine its significance 

4.8 Sites, areas and objects derive part of their power from the secrecy 
surrounding them.171  Requiring Aboriginal people to reveal restricted knowledge 
may detract from that power and undermine their significance. 
 

Restrictions on knowledge form the basis of social relationships 

Role of restrictions in Aboriginal society 

4.9 In general terms, customary law restrictions on information and knowledge 
about an area, site or object underpin and define social relationships.172  Social 
relationships: 

 
… are made between people by creating and stipulating the gaps and 
discontinuities between them.  By assuming an uneven distribution of sacred 
knowledge, people create functional relationships of ritual specialization.  People 
with specialized secret knowledge must be called in to perform ceremonies 
necessary for other persons who lack such knowledge.  Obligations are created 
between people based on their differences, rather than their similarities.173 
 

4.10 Weiner makes the point that among the different clans and lineages that 
constitute local territorial groups, knowledge of mythical journeys and linked 
dreaming sites may be discontinuous, fragmented and selectively distributed.  In 
this context the point of social communication is “to release the evidence of 
knowledge in a controlled and allusive way, to show the proof that it exists rather 
than the knowledge itself”.174  He also makes the point that in a context where 
social relationships take this form: 

 
[W]e would then find the clearest evidence for the intactness of Aboriginal society, 
whether it be in South Australia or northeast Arnhem Land, in the surfacing of 
disputes over the possession of secret knowledge and restricted access to territorial 
and cosmological mythopoeia.175 
 

Bell also makes the point that sites do not exist in isolation from other sites in the 
area; “indeed their significance lies partly in the web of interrelations with other sites 
and the way in which men, women and children are drawn together in their use and 
maintenance”.176 
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Failure to respect restrictions undermines Aboriginal culture 

4.11 Against this background, requiring Aboriginal people to make restricted 
knowledge public, either to non-Aboriginal people or to other Aboriginal people, 
undermines the complex web of traditional social relationships.  Submissions 
support this view: 

 
Adequate notification of sites/areas locations and issues surrounding individual 
areas may go against customary law and cause serious problems with the 
community.177 
 

Because restrictions on knowledge play such a key role in sustaining the continuity 
of social, kin, and country relations in time and space, Rose states that “this nation 
cannot afford to deal inappropriately with this issue”.178 
  

Heritage will be lost unless information is secure 

4.12 Aboriginal people will be reluctant to seek protection for their cultural heritage 
or put information before a reporter if the customary law restrictions on that 
information are not respected.179  A number of submissions commented on the 
damage to Aboriginal confidence in heritage protection laws caused by the failure to 
respect restricted information in the Hindmarsh Island (Kumarangk) case.  Without 
respect and security for information relating to the significance of sites, Aboriginal 
people may let their sites be destroyed.  This is one reason why requiring restricted 
information to be produced in court is not in the public interest.180  In other cases, 
Aboriginal people will only decide to give information at the last minute when there 
appears to be no other way to secure protection.  It is not in the interests of 
Aboriginal people or the Australian community generally that important Aboriginal 
sites are damaged or destroyed because of the failings of the legal system.  It is not 
in the interests of miners or developers that they are not informed about the 
existence of a site or area of significance which needs protection until the project is 
well advanced and changes are difficult and expensive to make. 

Maintaining customary law restrictions on information and knowledge is the 
Aboriginal way of protecting and caring for an area, site or object 

4.13 Secrecy and significance are inextricably linked.  Information and knowledge 
about important or sacred Aboriginal sites is by its nature restricted.  The restricted 
knowledge is part of the substance of the site and its traditions.  A key obligation of 
a person who is responsible for caring for and protecting the site is to protect and 
keep restricted knowledge about it. 

 
One of the major difficulties that Anangu face when attempting to convince 
Europeans of the seriousness of these areas of the Law is that the entire body of 
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information concerning why some things and some actions are ‘dangerous’ is 
restricted, in other words secret.  Those things, those actions, together with the 
knowledge of what they mean is, to us, miilmiilpa, in English ‘sacred’.  One of the 
responsibilities of nguraritja for country is to safeguard knowledge about it and 
ensure that it remains restricted.181 
 

4.14 An anthropologist working with Arrernte people at Alice Springs discussed 
the reasons why in the case of a planned development in the area Aboriginal people 
did not reveal information about their sites until the bulldozers were moving in.  She 
says that Aboriginal people prefer to protect their sites themselves.  Although 
Aboriginal people made a steady stream of statements concerning the existence of 
sacred sites in the area it was not complete.  She says: 

 
… custodians of sites only divulged as much as they thought necessary to impress 
the outsider with the importance of the area …  It was not that they had set out to 
thwart development by withholding information in a capricious fashion but rather 
that, in accordance with their law, they were protecting sites by not disclosing their 
whereabouts because no direct threat was perceived.182 
 

4.15 From the Aboriginal point of view then, the key to protecting their significant 
sites and areas is maintaining the customary laws about information and knowledge 
about the site.  This Aboriginal view of protection therefore must be the starting 
point for any law which aims to protect areas, sites and objects significant to 
Aboriginal people according to their traditions. 
 
 
KINDS OF RESTRICTIONS ON INFORMATION AND KNOWLEDGE 

Matters that should not be made public 

4.16 The customary law restrictions on information can take a range of forms: 
 
Under traditional law, custodians are obliged not to disclose certain categories of 
information to certain categories of people, and in other cases, custodians are 
obliged to refuse to divulge details of their ownership of sites and information 
pertaining to them.183 

 

Individuals and the hierarchy of knowledge 

4.17 A number of writers and submissions point out that not every person with 
traditional links to land can speak with equal knowledge and authority concerning 
his or her country.184  Neate makes the point that local rules govern who can speak 
and what they can speak about.  He also says that there are reasons why people 
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who do have knowledge may not wish to speak about it.  Willingness to speak may 
depend on the context.  For example, a person may feel unable to speak in the 
presence of other people who stand in certain kinship relationships or may be 
subject to a ‘speech ban’ following a related person’s death.  They may wish to 
leave the talking to another who is more senior in the hierarchy of knowledge, or 
who is of the other gender, and so is the proper person to ask.185  Neate warns of 
the danger of falling into the trap of asking for information from younger people who 
are likely to be the most articulate in English and appear to be the most relaxed in 
proceedings.  He says: 

 
While this may be the most convenient approach … it may give rise to 
embarrassment for the witness and result in incomplete or inaccurate answers 
being given.  Younger men and women do not know the content of the secret law 
and it is extremely inappropriate to ask questions bearing on it.  Their perceptions 
of the operation of that law differ from those of the senior people whose 
understanding is based on fuller knowledge.186 

 

Gender restrictions 

4.18 Increasing attention is being given to the separate spiritual life of women, 
and to the important role that women play with men in jointly observing the law that 
has come from the Dreamtime.  Although they may share knowledge, men and 
women may have distinct and separate responsibilities for the ritual maintenance of 
this heritage.187  Although women and men know much of each other’s ritual 
business it is not for public discussion or acknowledgment.  Constraints on 
communicating information in a public setting may vary from women’s feelings of 
inhibition about speaking about the care of sites in front of a large number of men to 
more formal restrictions where information is particularly secret or sacred.188 

 
Men and women’s business must be kept separate.  No man should be able to 
view any information pertaining to women’s business and have no rights to 
determine issues relating to protection or management of women’s sites.  The 
same can be stated for men’s sacred business, no women should be allowed any 
information on these places or objects or have the authority to determine 
management.  …  If information is written down it must not be seen by the 
opposite gender.189 
 

4.19 Wootten comments that since Aboriginal women can, under traditional law, 
discuss some issues only with women, just as Aboriginal men are gender- bound in 
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respect to certain kinds of information, non-Aboriginal people who wish to discuss 
matters with Aboriginal people must ensure that consultants of the appropriate 
gender are engaged.190  The reliability of a report from a female departmental 
representative about the significance of an area in a male initiation ritual was an 
issue in the Broome Crocodile Farm Case.191  
 

Sanctions for revealing restricted information 

4.20 Aboriginal communities may impose serious punishments on a person who 
breaches customary law restrictions on secret or sacred information.  This may 
include total social isolation.192 

 
 
STANDARDS FOR RECOGNISING  
CUSTOMARY RESTRICTIONS ON INFORMATION 

There should be standards 

4.21 If heritage protection laws are to meet the needs and expectations of 
Aboriginal people, they should respect and recognise customary law restrictions on 
information which are an essential part of the culture which they aim to protect.  
There should be standards for this.  Both State and Territory law and 
Commonwealth laws should comply with them.  The way the Commonwealth 
complies may not be exactly the same as State and Territory law because the 
Commonwealth law operates as a last resort.   
 

Standard 1 

Heritage protection laws should respect Aboriginal customary law restrictions 
on the disclosure and use of information about Aboriginal heritage. 

 
4.22 The law should not require Aboriginal people to break customary law in order 
to protect their sites.  On the contrary, the starting point of laws protecting heritage 
should be respect for the customary law restrictions on the knowledge and 
information that underpins the significance of the heritage site.  The Native Title Act 
1993 (Cth) includes provisions to this effect.193  Without that respect, laws aiming to 
protect heritage are more likely to destroy than protect.  Part of the traditional 
significance of an area, site or object may depend on the restrictions on knowledge 
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and information about it.  If it is a condition of protection that people must reveal 
secret knowledge in these circumstances, this may reduce or destroy the 
significance of the area or object and thereby destroy its value as cultural heritage.  
In addition, the requirement to reveal information undermines Aboriginal social 
relationships and the credibility of customary law.  It may expose Aboriginal beliefs 
to public trivialisation or accusations of fabrication by people who do not understand 
them and who cannot recognise that there may be value systems other than their 
own.  Aboriginal people will be reluctant to seek protection of the law in some 
circumstances. 
  

Protection is not a gift 

4.23 It has been suggested that protection is a ‘gift’ from the broader community, in 
exchange for which Aboriginal people must reveal secret information.194  However, 
there is no doubt that all Australians benefit from Aboriginal culture in terms of 
identity and also economically, for example, from tourism.  Our national airline uses 
Aboriginal motifs on its aircraft to promote itself and our country.  The Northern 
Territory relies substantially on Aboriginal culture to attract tourists.  Protection is 
not a gift to Aboriginal people; it recognises and respects their right to enjoy their 
own culture and religion.  It is unfair if society widely uses Aboriginal culture when it 
suits commercial goals of business and tourism (including, for example, the 
promotion of the Olympics) but is unwilling to protect Aboriginal culture when it 
appears to conflict with these interests. 
 

 

Standard 2 

Procedures under heritage protection laws should minimise the amount of 
information Aboriginal people need to give about significant areas or sites to 
ensure protection and avoid injury or desecration. 

 
4.24 The best way to respect customary law and to avoid the need for stringent 
protection is to minimise the amount of information Aboriginal people need to 
provide to achieve protection, for example by using work clearance, rather than site 
identification.   
 

Heritage distinguished from land rights 

4.25 Some cases195 and submissions196 have suggested that revealing restricted 
information about a site or area is essential if Aboriginal people want the protection 
of the general law.  Comparisons have been drawn with land rights claims and the 
way restricted information is handled there.197  In the case of land rights and native 
                                            
194 Eg, Palyga, subs 1 and 31; Burchett J in Tickner v Chapmen (1995) 57 FCR 451. 
195 See for example Tickner v Chapman (1995) 57 FCR 451 at 478-479; (1995) 133 ALR 226 at 254, per 

Burchett J. 
196 AMEC, sub 48, p 24-25; Palyga, sub 32, p 20. 
197 Palyga, sub 32 p 20. 



 

 

title these claims are “intimately concerned with the verification of sacred sites” and 
the claims may have to be tested by inquiry.198  In these cases title to land is at 
stake.  Heritage protection, however, does not directly affect ownership rights.  It 
may result in protection for a site or object or, more likely in the case of a site or area, 
negotiated development.  Different procedures than those applying to land rights, 
or native title cases, are justified, provided the rules of procedural fairness are 
respected.   
 

Existence of secret knowledge is the issue 

4.26 If significance of a site, area or object is to be assessed, the emphasis should 
be on establishing the existence of sacred knowledge and restrictions which may in 
themselves be relevant to the issue of significance, rather than on extracting all the 
relevant details about why the site or object is significant.199  Revealing the details 
of a sacred story associated with a site does little to help non-Aboriginal people, or 
even Aboriginal people not from the area, assess the significance of the a site. 
 
 
 
 

Standard 3 

The laws and related procedures must ensure that customary law restrictions on 
information received for the purpose of administering heritage protection laws 
or received in related proceedings are respected and observed. 

 
4.27 Where Aboriginal people provide information about their areas, sites or 
objects which is secret and subject to customary law restrictions such as age, 
gender or more general restrictions, legislation and related legal and administrative 
procedures should provide as much protection as possible to ensure that those 
restrictions are observed and the wishes of the Aboriginal people about what should 
happen to the information are observed.  This principle should underlie all aspects 
of heritage law, and also apply to other laws that have an impact on Aboriginal 
heritage.  A discussion paper on Evidence of Aboriginal Gender-based secret 
material in land rights claims sets out one approach to this issue.200  Restricted 
information should not be publicly available.  For example, it should not be 
available for release under Freedom of Information legislation.201  Before Aboriginal 
people provide restricted information, they should be informed about the 
circumstances in which the receiver of that information may be required to disclose 
the information to any other person.  That is, they should be informed of the extent 
                                            
198 Woodward J in Aboriginal Sacred Sites Protection Authority v Maurice: Re the Warumungu Land 

Claim (1986) 10 FCR 104 at 115. 
199 See for example ALRM, sub 11; ATSIC, sub 54; Consultations in South Australia with PWYRC. 
200 Gray, Justice Peter (Aboriginal Land Commissioner)  Evidence of Aboriginal Gender-based Secret 

Material in Land Rights Claims: Discussion Paper  1995.  The Aboriginal Land Act 1991 (Qld) has 
provisions dealing with this issue. 

201 Freedom of Information Act 1992 (Qld) s 42(1)(j) provides for non-disclosure of information which 
could reasonable be expected to prejudice the well-being of a cultural resource. 



 

 

to which customary restrictions will be able to be maintained in future and the uses 
to which such information might be put.  The law should limit to the minimum 
possible the circumstances in which such information may be required to be 
disclosed.202  There should be offences for unauthorised disclosure.  Information 
of this sort provided in the course of mediation or negotiation should also be 
protected.  Legislation should ensure respect for customary law restrictions on 
information provided during legal proceedings related to heritage protection. 

 

Standard 4 

Heritage protection legislation should specifically provide that a claim for 
public interest immunity may be made for restricted information. 

 
4.28    In some cases the courts have accepted the argument that the production 
of secret and confidential information about Aboriginal heritage is not in the public 
interest.203  In another case, while it was recognised that it should be open to the 
heritage authority (in that case, the NT Aboriginal Sacred Sites Protection Authority) 
to claim public interest immunity in resisting an order for production of documents 
concerning sacred sites, that claim had to be weighed against other public interest 
issues and would not necessarily prevail.204  Justice Woodward said that: 

 
In my opinion, the proper protection of minority rights is very much in the public 
interest, as is respect for deeply held spiritual beliefs.  In particular, the rights and 
beliefs of the Aboriginal people of Australia should be accorded a special degree of 
protection and respect in Australian courts.  Thus I can well imagine a court 
finding on balance, for example, that the outrage in the Aboriginal community 
caused by forced disclosure of information about a sacred site, would outweigh the 
importance in that particular criminal or civil trial of precisely identifying the place 
or explaining why it was sacred.205 
 

4.29 This is known as the ‘public interest immunity’ argument.  In the case in 
question the Full Court upheld the Commissioner’s finding that the detriment of 
disclosure was in the circumstances outweighed by the detriment to the public 
interest of non-disclosure and that disclosure on a restricted basis should be 
permitted.  The law should provide that, if courts are considering requiring the 
disclosure of information contrary to customary law restrictions, the holders of such 
information should be able to argue that it is contrary to the public interest to disclose 
that information.  The onus should be on the person seeking to have the 

                                            
202 See for example, the Senior Report (pp 115-116): it recommends that in certain circumstances the 

Minister not be entitled to sacred or secret information.  See also the Aboriginal Heritage Act 1988 
(SA), which requires the Minister to consult before he or she authorises the disclosure of 
information contrary to Aboriginal tradition: s 35(2). 

203 The Western Australian Museum v The Information Commissioner (Supreme Court of WA, 
unreported, No 1478 of 1994 and SJA 1055 of 1994 delivered 28/1/94, per White J).  See also 
ATSIC, sub 54; MNTU, sub 17; Baldwin Jones, sub 18. 

204 See for example Aboriginal Sacred Sites Protection Authority v Maurice: Re the Warumungu Land 
Claim (1986) 10 FCR 104. 

205 See eg Aboriginal Sacred Sites Protection Authority v Maurice: Re the Warumungu Land Claim (1986) 
10 FCR 104 at 114. 



 

 

information produced to establish that the public interest in disclosure outweighs the 
public interest in protecting the confidential information. 
 

RECOMMENDATIONS:  
STANDARDS FOR PROTECTION OF INFORMATION 
 State, Territory and Commonwealth heritage protection laws  should meet 
standards for protecting restricted information: 

 
4.1 Heritage protection laws should respect Aboriginal customary law 
restrictions on the disclosure and use of information about Aboriginal heritage. 
 
4.2 Procedures under heritage protection laws should minimise the amount of 
information Aboriginal people need to give about significant areas or sites to ensure 
protection and avoid injury or desecration. 
 
4.3 The laws and related procedures must ensure that customary law 
restrictions on information received for the purpose of administering heritage 
protection law or received in related legal proceedings are respected and observed. 
 
4.4 Heritage protection legislation should specifically provide that a claim for 
public interest immunity may be made for restricted information. 



 

 

CHAPTER 5 
 
 

EFFECTIVE INTERACTION WITH STATE AND TERRITORY LAWS 
 
 

The key role in indigenous policy must be played by national governments.   
Sub-national (eg State, provincial territory) authorities around the world are 
invariably reluctant to act unless and until forced to do so by national bodies.206 

 
 
5.1 This chapter deals with the interaction between Commonwealth laws and the 
laws of the States and Territories.  Its focus is on State and Territory laws as the 
primary protection of heritage and on the problems that arise for the 
Commonwealth, for Aboriginal people and others where those laws do not provide 
effective protection, and where there is duplication and delay due to lack of clear 
procedures at State, Territory and Commonwealth level.  It asks what can be done 
by the Commonwealth to encourage more effective State and Territory laws, by 
developing minimum standards and by introducing accreditation and recognition 
procedures.  It also discusses other steps to be taken by the Commonwealth to 
improve the interaction between Commonwealth laws and processes and those of 
the States and Territories. 
 
 
 

ROLE OF STATE AND TERRITORY LAWS 
 
5.2 The terms of reference ask the Review to consider the effectiveness of 
interaction between Commonwealth and State and Territory indigenous heritage 
protection legislation.  One of the objectives of the review process has been to 
seek greater co-operation between Commonwealth and State and Territory 
Governments in addressing indigenous heritage issues.   

The Act preserves State and Territory laws 

5.3 The 1984 Act was introduced to provide a remedy of last resort, when State 
and Territory laws are not effective to protect a site or area from the threat of injury 
or desecration.  When the Bill was introduced into Parliament in 1984 it was 
explained that State laws would operate concurrently with the Commonwealth Act 
wherever possible: 

 
The Commonwealth is not attempting to cover the legislative field in this area of 
heritage protection.  The Bill expresses an intention not to exclude or limit the 
operation of a law of a State or Territory that is capable of operating concurrently 
with it.  In practice the Commonwealth sees this as legislation to be used as a last 
resort.  The processes for the making and continuation of declarations will ensure 

                                            
206 Jull, P  A Sea Change: Overseas Indigenous-Government Relations in the Coastal Zone  1993, p5. 



 

 

that full recognition will be given to relevant State and Territory laws, and 
co-operation will be sought from State and Territory Governments.207  
 

In keeping with this objective, the Commonwealth Act requires that the Minister 
consult the State or Territory Minister as to whether the laws of the relevant 
jurisdiction provide effective protection of the area or object in question before 
making a declaration under the Commonwealth Act.208  The basis of the 
Commonwealth Act is that primary protection will be provided under State and 
Territory laws. 

Balance to be maintained 

5.4 The Review has proceeded on the basis that the primary role of State and 
Territory laws is to be maintained, with the Commonwealth law continuing to act as 
a last resort mechanism.  Most submissions did not challenge the respective roles 
of State/Territory and Commonwealth laws in heritage protection,209 though almost 
universally they wanted the interaction of those laws to be improved,210 areas of 
overlap to be clarified, and better co-operation between the State level and the 
Commonwealth level. 

 
It is accepted that there also needs to be an established mechanism for co-operation 
between State and Commonwealth agencies providing for referral of a matter 
under the Commonwealth Act (where necessary) after procedure under the 
relevant State legislation has been completed.211 

Primary role of State and Territory laws 

States and Territories manage land use 

5.5 The main threat to Aboriginal cultural heritage (areas) comes from 
development and other changes in land use, for example, mining, building, 
agricultural or grazing purposes.   Land management is the primary responsibility 
of the States and Territories and is governed by State and Territory laws about 
planning, development and land use, not by Commonwealth laws. 
 

Heritage protection should be part of planning process 

5.6 The most effective way to protect Aboriginal cultural heritage would be to 
integrate consideration of heritage issues in the planning process, alongside issues 
such as the environment and general heritage.  In principle, States and Territories 
are better placed than the Commonwealth to ensure that Aboriginal concerns about 
significant areas and sites are taken into account in the planning and development 
stage and to enforce compliance with heritage protection laws. 

 

                                            
207 Hansard, 9 May 1984, 2131: see Annex II.  Section 7 provides for concurrent operation.  On the 

effect of s 7 see NSWALC, sub 43, p5. 
208 Section 13(2), (4) and (5).  A declaration under the Commonwealth Act is to be revoked if the 

State or Territory law makes effective provision for the protection of an area. 
209 VicG, sub 68. 
210 AMEC, sub 48, p18. 
211 WAG, sub 34. 



 

 

In practice, site protection issues involve diverse matters many of which turn on the 
details of highly particular, local contexts.  An agency organised at the national 
level would find it difficult to sustain the required grasp of local detail.  The 
primary legislative responsibilities for Aboriginal sacred site protection should 
remain with the States and Territories.212   
 
The key policy and planning processes impacting on Aboriginal heritage are State 
focused issues, for example, resource and land management, the management of 
cultural property and infrastructure development.  The States are best placed to 
give Aboriginal heritage an appropriate place in policy and planning processes.213  

Concerns about State and Territory laws 

Lack of effective protection 

5.7 Virtually all submissions from the Aboriginal community complained of the 
inadequacy of State and Territory laws to protect their heritage.  Analysis of the 
heritage protection laws of the States and Territories214 shows that there are wide 
differences in the laws and procedures, and in the level of protection provided.  The 
deficiencies most often complained of, and which are apparent in several 
jurisdictions, are these: 

 
 Some protection regimes have ‘relics’ based definitions of heritage and 

narrow objectives, linked to scientific purposes.215 
  
 Several States do not incorporate Aboriginal heritage protection in 

legislation governing the planning and development process, or establish 
appropriate procedures of consultation, negotiation or dispute 
resolution.216  As a result, developers destroy sites of whose existence 
they are ignorant.217 

  
 Few States/Territories recognise Aboriginal self-determination in regard to 

their control over or involvement in heritage protection.218  Few States 
have independent bodies constituted by Aboriginal people to assess sites 
and play a role in site protection.  Where Aboriginal heritage bodies are 
established, they may have inadequate powers and insufficient resources 
to carry out their tasks independently.219  

  
 Legislation does not protect Aboriginal beliefs, customs and traditions. 
  

                                            
212 AAPA, sub 49, p13. 
213 SAG, sub 65, p3. 
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215 Rose, sub 46; AAA, sub 61. 
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 Confidential information is not protected from inappropriate disclosure in 
several States.  The Commonwealth Act in particular authorises the 
Minister to inquire into the validity of indigenous beliefs220 

  
 Heritage protection laws are not effectively enforced.221 
  
 There is no provision for the recognition of agreements between 

Aboriginal custodians and developers/land owners, and no mechanisms 
to encourage agreements. 

  
 Laws do not ensure that the wishes of traditional custodians are taken into 

account when decisions are made concerning protection of areas and 
sites.  Those decisions depend to a great extent on political 
considerations. 

Changes in practice 

5.8 There have been changes in the practice and procedures adopted by some 
States and Territories to overcome the gaps in their legal protection.222  Links have 
been established between heritage and planning and environmental processes so 
that the current procedures need to be understood to measure the level of 
protection, as well as legislation.  These procedures sometimes involve 
consultation processes to seek the views of Aboriginal communities about activities 
and developments which may affect Aboriginal sites.223  The Review was informed 
of proposals which would, if implemented, affect the constitution of Aboriginal 
heritage bodies in Western Australia and South Australia and improve their 
effectiveness.  But these changes have not yet been incorporated in legislative 
measures.  Because of the developments mentioned, the level of legal protection 
in some States is difficult to assess.  Nevertheless the consistent pattern of 
submissions from the Aboriginal community was that the laws are inadequate and 
in some cases they were seen as discriminatory.224 

Lack of uniformity 

5.9 There are great differences in the level of legal protection provided by State 
and Territory laws.  They do not conform to a single pattern, either as regards their 
subject matter (what is protected) or as regards their procedures and mechanisms.  
This causes problems to some Aboriginal communities whose sites run across 
borders.225  It also makes the level of legal protection difficult to assess.   
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EFFECT ON INTERACTION WITH COMMONWEALTH LAW 

Commonwealth law is necessary as a last resort 

5.10 The problems encountered in the application of State laws mean that there is 
a continuing need for the Commonwealth legislation to provide a final recourse 
where State and Territory laws fail to provide adequate protection of Aboriginal 
cultural heritage.226  It would not only show a total disregard of Aboriginal concerns 
to remove the protection of the Commonwealth law from cultural heritage, it would 
also leave the protection of that heritage to State and Territory laws which are 
inconsistent and in need of reform.   

Resort to Commonwealth law increased 

5.11 Ineffective State protection also places a greater burden on the 
Commonwealth Act.  Its ‘last resort’ approach depends on the existence of an 
appropriate primary level of protection.  If that primary level of protection is 
ineffective or uncertain, resort may be had to the Commonwealth Act, in effect, to 
replace the State or Territory regimes.  As submissions pointed out, the failings of 
State laws contribute to the problems of interaction.   

 
Problems with interaction between State or Commonwealth Acts is in large 
measure a consequence of inadequate State Acts.  The current Federal legislation 
operates with the heterogeneous schemes applying to Aboriginal sites and heritage 
in different States and Territories.  In this context, the Federal scheme becomes 
more an additional agency for site protection than an agency of last resort for 
custodians.227 
 
The diversity of the laws, and the inadequacies of both laws and procedures mean 
that a greater burden falls on the Commonwealth process and that the parties 
concerned undergo additional delays and costs.228  

Sources of applications 

5.12 It should be noted that applications under the Commonwealth Act are far 
more frequent from some States than from others.  The great majority of matters 
have come from three States: Queensland, NSW and Western Australia.  
However, when the proportion of the Aboriginal population is considered in relation 
to the number of applications it appears that Western Australia and Queensland are 
somewhat over-represented.  The sources of applications, by State are outlined in 
the following table. 
 
 

 
 

State/Territory 

 
Number  
of areas 

per cent  of 
Aboriginal 

people 

                                            
226 This is strongly supported by ATSIC, sub 54, pp3, 7-8; and KLC sub 57. 
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Queensland 

 
33 

 
26 

New South Wales 28 27 
Western Australia 21 16 
South Australia 8 6 
Northern Territory 6 15 
Tasmania 2 2 
Victoria * 1 6 
ACT - 1 
 
Total 

 
99 

 
 

 
* In Victoria there are legal obstacles to the use of the  
 Commonwealth Act. 

 
 
 
OTHER INTERACTION PROBLEMS 

Potential for political clashes 

5.13 The impact of the Commonwealth Act on Commonwealth/State relationships 
has given rise to a number of political differences.229  Since, in practice, applicants 
are expected to go through the State process before applying to the 
Commonwealth, most applicants seeking action at Commonwealth level have not 
been satisfied by the State or Territory process.230  The Commonwealth is asked to 
take a view different from that taken by the State or Territory government and, in 
effect, to override State law.  The potential for both legal and political clash is 
obvious.231  State and Territory Governments have expressed concern that their 
decisions are subject to ‘appeal’ to the Commonwealth Minister.  As the Federal 
Court said: 

 
… it was intended by the legislation to allow the Commonwealth Minister to 
intervene to protect a site in a case in which he or she takes a view of the relevant 
public and private interests different from that taken by the State Minister.232 
 

The Broome Crocodile Farm case and the Hindmarsh Island (Kumarangk)  case 
are examples of open political conflict between the Commonwealth and the States 
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on heritage issues.  The case of the Old Swan Brewery was marked not only by 
Commonwealth/State conflict but also by political conflict within the State.  The 
existence of the Commonwealth last resort safety net and the political nature of the 
exercise of discretion make conflict of this kind inevitable.  Reforms should aim to 
reduce the potential for such conflict.   

Delays, costs and divisiveness 

5.14 Other interaction problems arise from the actual processes under the 
Commonwealth Act.  Procedural and other inadequacies of the Commonwealth 
law, and unclear, uncertain boundaries between the State and Territory process 
and the Commonwealth process have caused delays and other problems for 
applicants, developers and the States.  The potential for duplication of procedures 
is seen by some as divisive and as having potential to create hostility between 
Aboriginal communities and landowners /developers.233  The availability of a 
further process under the Commonwealth Act can extend the time for approving 
development and adds to the cost.234  Matters may go to court, which compounds 
these difficulties.235 

 
 
 
RECOGNITION OF INTERACTION PROBLEMS 

One Nation 

5.15 The need for a review of the interaction between Commonwealth State and 
Territory laws protecting Aboriginal cultural heritage has been a matter of concern 
for some time.   

 
The Prime Minister suggested in his One Nation statement of 26 February 1992 that 
there was scope for improved integration of State/Territory and Commonwealth 
decision making in this area.  He indicated that the Government would initiate 
action to obtain intergovernmental agreements on the joint development of 
co-operative mechanisms to streamline the process for assessment of Aboriginal 
heritage concerns.  There was a very poor response from the States and Territories 
to this Commonwealth proposal.236 
 

In the second reading of the Native Title Bill, in 1993, the Prime Minister said that 
the Commonwealth would over the next two years review heritage protection laws 
and ask the States and Territories to do the same.237 

The Interaction Working Party 
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5.16 The Ministerial Council on Aboriginal and Torres Strait Islander Affairs 
(MCATSIA) recognised the need for close co-operation on these issues when it set 
up a Working Party of officers in 1994.  The terms of reference of the Working Party 
covered the interaction of the Commonwealth Act with State and Territory laws and 
the development of a national framework of standards and processes for adoption 
as a bilateral agreement.  This was to be done in consultation with Aboriginal and 
Torres Strait Islander communities.  The Review notes, however, the concern of 
Aboriginal organisations and communities that they so far have been excluded from 
participation in that process.238 
 

Examination of State and Territory laws recommended 

5.17 The Report of the Working Party recommends that a detailed examination of 
the relevant legislation within each jurisdiction be undertaken, taking into account 
the agreed national framework of guidelines, principles and processes outlined in 
the report (referred to in this report as ‘the Guidelines’).239 

Action contemplated by some States 

5.18 Some States have been working on the reform of their heritage protection 
laws.  A major report on the reform of Western Australia law by Clive Senior was 
made available to the Review.240  New South Wales has a current review process, 
based on the Report of a Ministerial Task Force in 1989;241  this may lead to reform 
of its laws.  South Australia has informed the Review, in a late submission, that it 
intends to introduce a Bill to reform its legislation later in 1996.242  The Bill would lie 
on the table for consultation for some months.  Tasmania is expecting to publish a 
Discussion Paper in the near future.   
 

Little information on contemplated changes  

5.19 In none of the cases mentioned are the details of the Government proposals 
available to the Review.  Few States and Territories have shown any great 
willingness to move forward on these issues during the period of this Review.  For 
example, the discussion papers envisaged for NSW and Tasmania have not yet 
been published.  There has been no indication as to whether the Western 
Australian Government will implement the Senior Report.  There are as yet no 
proposals for reform in Queensland.  Few States were able to provide the Review 
with an analysis of their laws against the Guidelines.243  The projected meeting of 
the Working Party on Interaction which had been arranged during the Review was 
cancelled at short notice. 
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Need to encourage reform at State/Territory level 

5.20 Reform of State and Territory laws is a necessary part of improving the 
system of heritage protection in which the Commonwealth Act plays the role of last 
resort.  Improving State and Territory laws and procedures would help to increase 
confidence of Aboriginal people in the State and Territory protection system and 
reduce the need to invoke the Commonwealth legislation. 

 
The Land, Heritage and Environment Branch considers that the most effective long 
term strategy to reduce the recourse to the Commonwealth’s Act is improving the 
confidence of Aboriginal people in State processes.  The degree of change required 
to achieve more confidence differs from jurisdiction to jurisdiction.244 
 
We consider that this [greater co-operation] can be achieved primarily by State and 
Territory governments acting to improve their legal, administrative and decision 
making processes in relation to indigenous heritage protection in such a way that 
indigenous people will have greater confidence in using those processes rather 
than appealing to the Commonwealth.245 

Co-operative measures should be the aim 

5.21 Because of its national and international obligations to indigenous people, 
the Commonwealth has an obligation to take appropriate steps to ensure that State 
and Territory laws are as effective as possible.  Its own laws should be reformed in 
a way that does not undermine State and Territory processes or discourage their 
use.  But at the same time it needs to be made clear that amending the 
Commonwealth Act in isolation will not achieve the goals of effective heritage 
protection.  Ideally, the Commonwealth and the States and Territories would 
co-operate in establishing complementary regimes based on common standards 
and with consistent procedures.246  

 
From the number of applications received since the enactment of the Heritage 
Protection Act in 1984 it is evident that greater co-operation is needed between 
Commonwealth and State and Territory governments in addressing indigenous 
heritage issues if conflicts, such as the one at Hindmarsh Island, are to be avoided 
in future.247  
 
From the viewpoint of a resource company that operates nationally the ideal would 
be uniform law in all jurisdictions with the Commonwealth providing a safety 
net.248 
 

5.22 The Commonwealth should actively encourage States and Territories to 
revise and up-date their Aboriginal heritage protection laws in accordance with 
agreed standards, so that they can fulfill their proper role as the primary means of 
protecting Aboriginal cultural heritage. 
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SUPPORTING THE DEVELOPMENT OF MINIMUM STANDARDS 

Work in progress to establish minimum standards 

5.23 The Working Party on Interaction had been asked by the Ministerial Council 
to report on “a national framework of guidelines to promote the co-operation of 
State, Territory and Commonwealth heritage legislation and decision making 
processes.”249  Its terms of reference asked it to: 

 
3.  Develop and recommend a national framework of standards and processes for 
adoption as a bilateral agreement between States, Territories and Commonwealth 
for Aboriginal and Torres Strait Islander heritage decision making. 
 

The consultations undertaken by this Review revealed that with few exceptions,250 
there was strong support for a reform of State and Territory laws and for the 
adoption by the States and Territories of minimum standards.251  The Guidelines of 
the Working Party are a first step in this process.252 

Need to consult Aboriginal people 

5.24 Discussions concerning Guidelines and model laws have, up to this point, 
been limited to the government administrators.  The terms of reference of the 
Working Party called for involvement of the Aboriginal community in this process.253  
They should, as envisaged, play a leading role in developing the Guidelines and 
model laws.254  It is understood that the Working Party will be replaced with a new 
committee comprising representatives from each Commonwealth, State and 
Territory agency administering indigenous cultural heritage legislation.  Its 
objectives will be to recommend best practice and co-ordination of functions.   

Commonwealth to contribute to and support this 

5.25 The Commonwealth should contribute to the reform of State and Territory 
laws by actively supporting the process begun by the Working Party on Interaction 
to develop agreed minimum standards as the basis for model or uniform heritage 
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protection laws.  It should also ensure that Commonwealth law conforms with 
these standards. 
 

RECOMMENDATION:  REFORMING STATE AND TERRITORY LAWS  
5.1 A goal of Commonwealth heritage protection law and policy 
should be the reform of State and Territory laws.  This goal should be 
pursued by legal and political means.   

 
RECOMMENDATION:  
MINIMUM STANDARDS FOR STATE AND TERRITORY LAWS 
5.2 The Commonwealth Government should support and 
encourage the process of developing, in consultation with State and 
Territory governments, the Aboriginal community, and other interested 
parties, agreed minimum standards as the basis for uniform or model 
laws on Aboriginal cultural heritage protection, for adoption by the 
States and Territories and by the Commonwealth, where relevant.  
Resources should be allocated to support this process.   

 
Elements which should be incorporated in minimum standards are considered in 
the next chapter. 

 
 
 
RECOGNITION AND ACCREDITATION OF STATE AND TERRITORY LAWS 

Accreditation of State processes 

5.26 The NSW Government submission drew attention to the Intergovernmental 
Agreement on the Environment of May 1992, which provides for the 
Commonwealth and the States to approve or accredit their respective 
environmental impact assessment processes and to give full faith and credit to the 
results of such processes when exercising their responsibilities.255  In 1996 the 
Commonwealth agreed to change its administrative procedures to allow the 
accreditation of State processes which satisfy agreed requirements.  Where a 
proposal is subject to assessment legislation of both the Commonwealth and a 
State or Territory, the normal means of assessment would be through a State 
assessment process accredited by the Commonwealth.  The Commonwealth 
would retain final decision making for any accredited process.  An analogy can be 
made with section 43 of the Native Title Act, under which the Commonwealth 
Minister may give effect to laws of a State or Territory dealing with the right to 
negotiate provided that the Minister is satisfied that those laws comply with 
specified standards.   

How accreditation would work: deciding significance 

                                            
255 NSWG, sub 55.  The Federal Minister should be able to recognise administratively the 

adequacy of State legislation thus removing the Commonwealth from the process in those 
jurisdictions. 



 

 

5.27 Accreditation procedures could be adopted in the area of heritage protection.  
For example the question whether a site is significant according to Aboriginal 
tradition arises under both State law and Commonwealth law.  Where that issue is 
substantially the same under State law as under the Commonwealth Act, and has 
been determined at State or Territory level by an approved process, it would be an 
unnecessary duplication for the question to be reconsidered by the Commonwealth.  
The minimum standard for such a decision might require that it be made by an 
independent, adequately resourced body constituted solely or almost exclusively by 
Aboriginal people nominated by and representative of Aboriginal communities.  
Where that standard is met and the criteria for the law are compatible with the 
Commonwealth standards, the Commonwealth could accept the decision on 
significance made by the State body.  If an application were made for protection 
under the Commonwealth Act, the question for the Minister would then be limited to 
the balancing of competing interests in the exercise of an essentially political 
discretion. 

Consistent with intentions of legislation 

5.28 This approach would be consistent with s 7, which preserves the law of a 
State or Territory which is capable of concurrent operation, but would take it one 
step further by, in effect, adopting the State process for the purposes of the 
Commonwealth Act.  The proposal is in keeping with the original intentions of the 
Commonwealth legislation to encourage the reform of State and Territory laws. 

 
The Commonwealth wants to encourage States and Territories to use such 
legislation as they have in the interests of the Aboriginal and Islander people for 
whose benefit it was passed.  Where that legislation is inadequate the 
Commonwealth will, through this legislation, encourage changes to be made.256 
 

Recognition of this kind would be an added encouragement to States and 
Territories to bring their laws and practices into conformity with minimum 
standards.257 

Support for bilateral approach 

5.29 Accrediting State/Territory laws and processes would also be consistent with 
the “bilateral agreed joint approval processes” mentioned when the Working Party 
on interaction was established, and with the co-operative approach underlying that 
exercise.258  It was supported in submissions.259 

 
Consideration could be given to accrediting State processes (in a similar manner to 
that contemplated under the Intergovernmental Agreement on the Environment) 
where State legislative mechanisms are capable of meeting Commonwealth 
requirements and obligations imposed under the Act.  This may involve the 
development of State and Federal heritage agreements, or may require the 

                                            
256 Hansard, 9 May 1984,  2132.  See Annex II. 
257 AAPA, sub 49. 
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259 CLC, sub 47, p24. 



 

 

development of a national agreement of Aboriginal heritage management 
principles ...  260  

Other options 

5.30 Another option would be for the Commonwealth to refer an issue to the 
relevant State/Territory agency for determination if the matter comes to the 
Commonwealth before that agency has dealt with the issue.  For example, the 
question of significance may not have been determined, or the Aboriginal persons 
with authority to speak for a site may need to be established.  The Commonwealth 
could also recognise or accredit State/Territory consultation or mediation processes 
which met established standards.  The possibility of referring matters to accredited 
State/Territory bodies would be an added incentive to reform State and Territory 
laws, and to establish Aboriginal cultural heritage bodies whose decisions could be 
recognised for the purposes of State and Commonwealth laws.   
 

RECOMMENDATION:  ACCREDITATION AND REFERRAL 
5.3 The Commonwealth should accredit for the purposes of the Act 
determinations and procedures under State/Territory laws which 
comply with minimum standards.  It should provide, where 
appropriate, for the referral of matters to State/Territory agencies or 
bodies which meet minimum standards. 

 
RECOMMENDATION:  
RECOGNITION OF DECISIONS ON SIGNIFICANCE  
5.4 The Commonwealth should accredit or recognise for the 
purposes of the Act decisions concerning the significance of a site by 
State/Territory Aboriginal cultural heritage bodies that meet the 
required standards and which apply definitions comparable with the 
Commonwealth definition. 

 
 
 
SHOULD THE COMMONWEALTH IMPOSE NATIONAL STANDARDS? 

Calls to impose standards or to by-pass the States 

5.31 Some submissions called for the introduction of Commonwealth laws which 
would operate as an alternative, rather than as a back-up, to State and Territory 
processes where they do not meet required standards.  Others called for the 
Commonwealth to legislate to impose minimum standards of protection of cultural 
heritage which would override State and Territory laws which do not conform to 
those standards.261  Another view, along similar lines, was that indigenous people 
should have the option to seek site protection under Commonwealth legislation 

                                            
260 NSWG, sub 55. 
261 MNTU, sub 17, p7 calls for mandatory protection; ALRM, sub 11, p1; PWYRC, sub 12; Qld 
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Rights and Reform para 6.20. 



 

 

without having first to employ deficient State/Territory legislation.262  Indigenous 
peoples might use this option where they felt more comfortable with that than with 
the State process, especially in situations where they fear that the State 
government will not be impartial to a site protection request.   

 
Indigenous Peoples should be able to have a choice as to which process they feel 
would be most beneficial in achieving the protection of their site or object.  This 
can be crucial where the State government have a direct interest in a 
development.263   
 

It was suggested that comprehensive legislation of the kind proposed could be 
regarded as a special measure under the Racial Discrimination Act, and would be 
consistent with international instruments concerning the protection of religion and 
culture.   

Duplicating State processes 

5.32 A difficulty with the proposal is that, unless the States co-operated by 
enacting complementary laws, the Commonwealth would have to set up 
comprehensive machinery to deal with all aspects of development where Aboriginal 
heritage was an issue.  The Commonwealth would become the main regulator of 
that heritage;264  this would have wide ranging effects, not considered here. 

 

Commonwealth must seek alternative solutions 

5.33 At this stage the proposals for the Commonwealth to take over primary 
responsibility for heritage protection must be considered incompatible with the role 
of the Commonwealth as a last resort mechanism in the protection of Aboriginal 
heritage.  It would undermine efforts at greater co-operation and consultation on 
these issues.  The fact that the suggestion has been put forward is, however, a 
measure of the frustration that many Aboriginal people experience under the 
current situation in several States.  The Commonwealth must meet these concerns 
by finding more effective ways to negotiate with States and to encourage them to 
reform their legislation.265  This is an urgent concern.  The proposal for the 
Commonwealth to ‘take over’ should not be completely discounted in the longer 
term as a solution to the current difficulties if it ultimately proves impossible to gain 
the support of the States for necessary reform measures.  The Commonwealth has 
a legal and moral responsibility to ensure that changes are implemented. 

Imposing standards in particular areas 

5.34 Although it is not recommended that the Commonwealth ‘take over’ primary 
responsibility for heritage protection, there are certain standards which the 
Commonwealth could implement directly in certain situations, falling short of 
comprehensive heritage protection, to fill the gaps left by State and Territory laws.  
These are considered in the following chapter. 
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CHAPTER 6 
 
 

MINIMUM STANDARDS FOR CULTURAL HERITAGE LAWS 
 
 
6.1 This chapter deals with the minimum standards for State, Territory and 
Commonwealth laws and procedures dealing with the protection of Aboriginal 
cultural heritage.  Those minimum standards should be the basis of the 
accreditation procedures recommended in the preceding chapter.  Commonwealth 
legislation should also conform with these standards where they are relevant.  
Matters covered include: objectives of laws, definition of cultural heritage, protection 
regimes, site assessment, planning and development procedures, confidentiality 
issues, access to areas, effective enforcement and compensation. 
 

Need for minimum standards 

6.2 The objectives of national heritage protection policies cannot be met solely 
by reform of the Commonwealth legislation.  That legislation needs to be 
complemented by State and Territory legislation which conforms to minimum 
standards of protection.266  Uniform standards are necessary to avoid the 
Commonwealth Act being used as an alternative protection mechanism instead of 
as a last resort.  They would be the basis of any scheme to accredit or recognise 
State and Territory laws.  In the preceding chapter it is recommended that the 
Commonwealth Government should support and encourage the development of 
agreed minimum standards for Aboriginal cultural heritage protection as the basis 
for uniform or model laws in the States and Territories.   
 

Elements of minimum standards 

6.3 This chapter discusses some of the key elements which should form the 
basis of minimum standards.  The Broad Guidelines for Aboriginal Heritage 
Legislation developed by the Interaction Working Party, which have been supported 
in principle by some participating States,267 are drawn on as the basis for minimum 
standards.268  The Report also draws on the legislative schemes now operating in 
the Northern Territory and the outline scheme recommended for adoption in 
Western Australia.  In the discussion reference is made to the Overview and 
Summary of State and Territory Laws on Aboriginal Cultural Heritage, in Annex VIII. 
 

Commonwealth law to conform 
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6.4 The minimum standards outlined in this Chapter should also be reflected in 
the Commonwealth Act where they are relevant to its application, bearing in mind 
that its objective is to provide a mechanism of last resort, not a comprehensive 
scheme to deal with all aspects of heritage protection.  Aspects of Commonwealth 
law are discussed in later chapters. 
 
 
 

WHAT SHOULD BE THE OBJECTIVES OF HERITAGE PROTECTION LAWS? 
 

Protection of heritage to benefit Aboriginal people 

6.5 The purpose of the Commonwealth Act is to protect areas and objects 
because of their significance to Aboriginal people.269  To this extent it is a law for 
the benefit of Aboriginal people, though, of course, protecting Aboriginal heritage is 
also an important community purpose.  The Commonwealth Act can be 
distinguished from some State and Territory laws which protect sites and relics 
because of their archaeological significance.270  The stated purpose of legislation 
is an important statement of principle which is relevant to the interpretation of the 
Act and to questions such as standing.271  It was submitted to the Review that the 
function of Aboriginal protection laws should be to: 
 

… protect sites in the first instance in accordance with the requirements of 
custodians as the purpose of this kind of legislation is to recognise and prevent a 
specific form of harm, namely the form of harm arising to Aboriginal people in 
respect of their association with sacred sites.272  
 

Another view was that heritage laws should be framed in such a manner as to 
constitute a special measure under the Racial Discrimination Act 1975.  273 They 
should be consistent with international law instruments concerning freedom of 
religion and cultural expression.274  It should also be recognised that protection of 
Aboriginal heritage may also serve wider purposes in relation to national and world 
heritage.   
 

Principle: laws should benefit Aboriginal people and society 

                                            
269 1986, p 2420, Hansard (see Annex II): the Act is intended to cover areas and objects of cultural or 

spiritual significance which Aboriginal and Torres Strait Islander  people closely identify with 
today. 

270 They were introduced by the lobbying of archaeologists: AAA, sub 61; Rose, sub 36. 
271 In one case under the WA Act, the standing of Bropho was judicially doubted on the way to a 

finding that he had not been denied procedural fairness: (1991) 5 WAR 75 at 90-92; see also  
Onus v Alcoa Aust Ltd (1981) 149 CLR 27, in which standing was accorded to Aboriginal people to 
enforce the Victorian Act. 

272 AAPA, sub 49, p14. 
273 CLC, sub 47, p25.   
274 CLC, sub 47, p 25. 



 

 

6.6 The principle and purpose which should be reflected in all Aboriginal cultural 
heritage laws is that those laws are intended to benefit Aboriginal people, and in 
doing this, to benefit the whole society.275  
 
 

WHAT SHOULD BE PROTECTED: DEFINING ABORIGINAL CULTURAL HERITAGE 

Definitions of heritage not uniform 

6.7 At present State and Territory laws have quite different definitions of 
Aboriginal cultural heritage.  Some laws, including the Commonwealth, protect 
areas and sites which are significant in accordance with Aboriginal tradition.276  
The laws of other jurisdictions have definitions which are narrower, at least in their 
application, and which focus on relics or do not give weight to Aboriginal values.277  
Some laws fail to recognise that areas and sites of contemporary Aboriginal 
significance should be protected.278  Some Aboriginal people have applied for 
protection under the Commonwealth Act because a particular site did not fall within 
the definition of the State law.279  This is an area where the Review considers that 
the Commonwealth Act should be the basis for a minimum standard. 
 

Scope of the Commonwealth Act 

6.8 The Commonwealth Act protects from injury or desecration areas (and 
objects) that are of particular significance to Aboriginal people in accordance with 
Aboriginal tradition: 
 

‘Aboriginal tradition’ means the body of traditions, observances, customs and 
beliefs of Aboriginals generally or of a particular community or group of 
Aboriginals, and includes any such traditions, observances, customs or beliefs 
relating to particular persons, areas, objects or relationships; (s 4) 
 

The particular significance of a site may derive from its sacred qualities and also 
from its legal status, in terms of traditional Aboriginal law.  It is generally considered 
that the Act has a broad coverage in regard to areas and that it brings in 
contemporary Aboriginal values which are part of their evolving traditions.280  The 
Guidelines of the Working Party favour a definition based on contemporary 
Aboriginal traditions on the lines of the Commonwealth Act.281  
 

6.1: Protection under the Act shall be aimed at all aspects of contemporary 
Aboriginal traditions, inclusive of archaeological and traditional sites.  In relation 

                                            
275 compare Senior Report, p51. 
276 The Northern Territory, South Australia, Victoria (Part IIA) and the ACT have definitions 

comparable with that of the Commonwealth. 
277 NSW, Queensland, Western Australia and Tasmania.   
278 AAPA, sub 61. 
279 for example Harding River Dam (WA); Century Zinc (Qld). 
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to this criteria it is considered that the definitions in the Commonwealth Act do 
provide an appropriately inclusive approach.  

 
Submissions raised questions about the application of the definition to certain kinds 
of site, and about the meaning of tradition.  These must be considered if the 
definition is to form the basis of a minimum standard. 
 

Scope of area or site, cultural landscapes 

6.9 The definition in the Commonwealth Act extends to any areas which are of 
significance to Aboriginal people.  The term ‘areas’ was chosen, rather than ‘sites’, 
to allow for flexibility.282  For example, it would enable a ‘buffer zone’ to be 
protected in the vicinity of a site of particular and secret significance.  Some 
submissions called for the Act to be limited to ‘sites’ as this would be more precise.  
283  However, it was made clear when the Act was introduced that it was not meant 
to close off huge areas, and that the Act was not intended to be an alternative to 
land claims procedures: 
 

The Minister will not be making declarations with respect to vast areas of land in de 
facto recognition of a claim which Aboriginals may wish to make under another 
law.284   

 
These observations, and the requirement that an area be of particular significance, 
help to define the application of the legislation in particular cases, and to ensure that 
heritage protection focuses on an area or site which can generally be understood as 
such.  No change is recommended. 
 

Significance according to Aboriginal tradition 

6.10 Some submissions thought that the reference to Aboriginal tradition should 
be limited to ancient traditions, or that the benefit of the law should be limited to 
initiated Aboriginal people.285  Others were strongly of the view that indigenous 
culture should be accepted as a dynamic force, and that the definition of cultural 
heritage should allow for the evolution of tradition over time:286  
 

It changes.  It adapts to and incorporates new things.  It can lose language, place, 
religion, and not die ...  culture must be measured against the experience of living 
people who identify with it.287 

 
The legislation of South Australia and the ACT expressly include in their definition 
traditions that have evolved since European settlement.288  The opinion of the 
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283 MCA, sub 27. 
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Review is that the benefit of the Act should not be limited to a eurocentric view of 
people living traditionally,289 and that the current Act is wide enough to cover the 
evolution of culture and tradition.  Particular significance may attach to sites where 
tradition has been diluted; remaining sites may even take on a special significance 
as a link with culture.  The Act does not specify that any degree of antiquity must 
attach to the observances, customs and beliefs which may obviously change over 
time, although the word ‘tradition’ in its ordinary meaning carries the notion of being 
handed down from generation to generation.290  The desire of Aboriginal people to 
preserve and protect their cultural heritage is witness to the fact that custom and 
tradition can retain their importance and their continuity and, at the same time, 
accommodate change: 
 

Tradition is embedded in practices and observances of currently existing 
Aboriginal communities; it allows for ‘cultural change’ as the context of the present 
is continuously shifting.  However, the inclusion of ‘traditions’ and ‘custom’ 
within the definition support the ordinary understanding that traditions are carried 
over in continuity with past beliefs and practices.291 
 

No change to the Commonwealth Act is recommended on this point. 
 

Damaged or abandoned areas 

6.11 An issue was raised as to whether a site which has been abandoned, such 
as where the sacred objects have been removed, could be considered to have 
continuing significance.292  Concerns were also expressed about the application of 
the law to damaged sites; it was said that in some cases protection under the Act 
had been refused because of the extent of damage to a site.293  There does not 
appear to be any need to make special provision for these situations in the 
Commonwealth Act.  The fact that a site or area may have been damaged or 
desecrated in the past does not necessarily mean that it has lost significance for 
Aboriginal people.  A site may have continuing significance for a particular group 
even if much has been lost.294 The question of significance can be resolved only by 
reference to the “traditions, observances, customs or beliefs” of Aboriginal people 
themselves; the test is whether they believe the site to have continuing significance.   
 
                                                                                                                                    
288 The Senior Report recommends that this approach be adopted in WA. 
289 The Wootten Iron Princess s 10 report, p23 notes with disfavour the view of SA Chamber of 

Mines and Energy that sites can be of particular significance only to traditional owners still 
practising their culture.  He pointed out that importance can remain, while significance and use 
change.  See also Menham Old Swan Brewery (Goonininup) s 10 report, p34. See National 
Aboriginal and Torres Strait Islander Survey: Australia’s Indigenous Youth, 1996, ABS.  This study 
shows that 83% of young Aboriginal people believe in the importance of tribal elders, and that 
they have strong links to their culture, language and ancestral homelands;  seventy per cent 
recognise their homeland. 

290 Wootten Junction Waterhole (Niltye/Tnyere-Akerte) s 10 report, p66. 
291 AAPA, sub 49, p18. 
292 PGA, sub 7. 
293 for example, in the Helena Valley case. 
294 Menham, in his Old Swan Brewery (Goonininup) s 10 report (pp7, 33-34) did not accept the 

argument that the significance of the site had already been destroyed. 



 

 

Massacre sites, historic places 

6.12  submissions want sites which are valued by Aboriginal people on the basis 
of their historical associations and contemporary cultural importance to be 
expressly covered in the definition.295  Examples include gaols, cemeteries, 
massacre sites296 and missions.297  Massacre sites may already be covered by the 
definition, as there are likely to be observances, customs and beliefs associated 
with a site where forebears were massacred.  Sites of historic importance to 
Aboriginal people could be connected with custom, tradition or belief in some cases.  
A register of Aboriginal historic places is maintained in Victoria in order to promote 
identification and protection of places falling within the definition.298  In other cases, 
such sites may fall within the definition of the National Estate, and could be 
registered by the Australian Heritage Commission system.299  However, if they 
were not covered by the 1984 Act they would have less protection than traditional 
sites.300  There is a case for saying that where a place has been included in the 
National Estate because of its cultural importance to Aboriginal people, it should be 
possible to obtain a declaration of protection under the Act.  This issue needs 
further consideration in the development of minimum standards. 
 

Archaeological sites 

6.13 Some submissions suggest that the definition in the Commonwealth Act is 
too narrow because it does not cover archaeological sites, unless they are 
important to living Aboriginal people in accordance with their tradition.301  It was 
queried whether the Act could be relied upon to protect archaeological sites and 
objects, including human burials, for which no direct traditional knowledge is known 
to survive within the present day Aboriginal community.  Another submission 
suggests that ethnographic and archaeological sites should receive different but 
complementary treatment in the same legislation.302  It is acknowledged that a site 
which has no significance to living Aboriginal people, may, in fact, still merit 
protection on the basis of its archaeological importance.  However, the 
Commonwealth Act should remain, as now, directed to the protection of areas and 
sites which are of particular significance to Aboriginal people. 
 

RECOMMENDATION: HERITAGE BASED ON SIGNIFICANCE 
6.1 Minimum standards for State and Territory Aboriginal cultural 
heritage laws should include a definition of Aboriginal cultural heritage 
which is at least as broad as that of the Commonwealth law.  That 
definition should extend to areas and objects of significance to 
Aboriginal people in accordance with tradition, including traditions 
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which have evolved from past traditions.  It should also extend 
expressly to historic and archaeological sites. 

 
 
WHAT KIND OF PROTECTION REGIME SHOULD APPLY? 
 
6.14 Protection under the Commonwealth Act is provided only when an 
application is made in face of a threat.  Under some State and Territory laws there 
is a level of automatic protection for some heritage sites which is sometimes called 
‘blanket protection’.  The Guidelines of the Working Party on Interaction proposed 
that: 

 
Aboriginal sites [should] be given blanket (or automatic) protection if they fall 
within the definition of the Act. [Guideline  6.2] 

 
Blanket, or automatic protection means that all areas and sites falling within the 
legal definition of heritage are automatically protected by sanctions which make it 
an offence to cause damage or desecration to the site or area.  Blanket protection 
does not depend on whether a site has been assessed or recorded.  Its effect is to 
impose a ‘duty of care’ on all those whose actions may threaten damage or 
desecration to a site or area to make reasonable inquiries.  Unless the protection is 
absolute (which is rarely the case) there must also be procedures to deal with 
applications for permission to proceed with development which may threaten injury 
to an area or site.  These procedures, and the existence of penal sanctions make it 
necessary to establish procedures to enable the significance of the site to be 
assessed. 
 

Significance of blanket protection 

6.15 Effective interaction between Commonwealth and State/Territory laws 
depends to a great extent on the application of blanket protection to sites falling 
within the standard definition, coupled with effective sanctions to enforce that 
protection, and a regime for taking account of Aboriginal cultural heritage in 
planning and development and decisions about land use.  That need for blanket 
protection was pointed out in submissions: 
 

Such State and Territory site protection legislation should conform to a national 
standard whereby sites that are sacred or significant according to Aboriginal 
tradition should be protected presumptively.303 
 

The Review endorses this approach. 
 
RECOMMENDATION: BLANKET PROTECTION 
6.2 A minimum standard for State and Territory heritage protection 
legislation is that it provide automatic/blanket protection to areas and 
sites falling within the definitions outlined above, through appropriate 
and effective criminal sanctions. 
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HOW SHOULD ABORIGINAL SITES BE IDENTIFIED AND ASSESSED? 
 

Significance is an issue for Aboriginal assessment 

6.16 A protection regime that links an appropriate definition of heritage with 
blanket protection must also have a system for determining the status of sites and 
areas.  Aboriginal people consider that the question whether a site is a site of 
significance is one which can be answered only by Aboriginal people themselves, in 
accordance with their own traditions.304  This point was stressed often in 
submissions and the consultation process, and was supported at community and 
government level:  
 

The main strength of the Commonwealth Heritage Protection Act, particularly in 
Part IIA, is the recognition that it gives to Aboriginal people as the principal 
custodians and decision makers concerning Aboriginal cultural heritage.305 

 

Some States and Territories recognise Aboriginal role 

6.17 Some States and Territories recognise the responsibility of Aboriginal people 
for decisions relating to heritage by providing for a body of Aboriginal or largely 
Aboriginal membership to assess areas and sites.306  However, apart from the 
Northern Territory AAPA, few have the legislative independence or the resources to 
carry out their responsibilities comprehensively.307  Neither Queensland, NSW, 
Tasmania or ACT have independent Aboriginal heritage bodies.   
 

Proposals of the Working Party 

6.18 The Guidelines developed by the Interaction Working Party recognise the 
claim of Aboriginal people to be involved in site assessment and proposed that 
there be an independent Aboriginal-controlled heritage body with responsibility for 
site evaluation and for the administration of the Act:   
 

High level of involvement of Aboriginal custodians in the administration of the Act 
and decisions affecting sites.  In particular: 
 

The body responsible for evaluation and recording sites to be independent. 
Control of the body by Aboriginal custodians. 
Information provided to it shall be on a confidential basis.308 
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The requirement role for Aboriginal heritage bodies has been described in this way: 
 

An essential part of any scheme is the creation of an authoritative body able to 
evaluate applications from Aboriginal people to have their sites officially 
recognised ...  [and] to provide advice on the significance of a disputed cultural 
area ...  Such a body must therefore have credibility, both with Aboriginal 
custodians and the Government.309 

 

Requirements for Aboriginal heritage bodies 

6.19 The Review is of the opinion that all States and Territories should establish 
independent Aboriginal heritage bodies to administer protection regimes, and to be 
responsible for site assessment.  Factors which need to be considered in 
establishing such a body are these: 

 Is the body independent and do the Aboriginal members have effective 
control over the relevant decisions concerning sites? 

 Are the members representative of local Aboriginal communities with 
responsibility for heritage issues?310 

 Is there a gender balance to enable gender-sensitive issues to be dealt 
with appropriately?311 

 Does the body have autonomy, resources and expertise, including access 
to its own advisers, including anthropologists and archaeologists?312 

 

Assessment should be separated from questions of land use 

6.20 The question whether an area or site falls within the protection of the 
legislation may have to be decided either at the time when its registration is under 
consideration or, more often, at the time when the area or site is threatened by 
development.  It was submitted to the Review that a key element in site protection 
should be the separation of the recognition of sites from questions relating to land 
use which may threaten that site.313  Aboriginal heritage bodies should have 
responsibility for site assessment and protection, while the power to determine land 
use, and to permit development which may injure a site, should be exercised by the 
executive, in practice, the Minister.314  That is the pattern in NT, WA and SA and it 
is supported by the Review, not only for States and Territories, but also for the 
Commonwealth315. 
 

                                            
309 AAPA, sub 49, p14.  Palyga, sub 1 was critical of the State process as bureaucratic and closed. 
310 It should notify the local community when sites are discovered: Recognition, Rights and Reform, 

para 6.21. 
311 There must be adequate male and female representation to deal with gender specific issues, and 

the reception of information in a culturally appropriate manner: CLC, sub 47, p24. 
312 CLC, sub 47, p24.  Adequate resources must be provided to administer the Act: AAPA, sub 49, 

p13; Du Cros, sub 67, p12 suggests that Aboriginal communities should also be funded. 
313 AAPA, sub 49, p2. 
314 Only the Minister could authorise exemptions: AAPA, sub 49, pp2, 3 and 14. 
315 See Chapter 8. 



 

 

RECOMMENDATION: ABORIGINAL CULTURAL HERITAGE BODIES 
6.3 Minimum standards for State and Territory legislation should 
include the establishment of Aboriginal cultural heritage bodies with 
responsibility for site evaluation and for the administration of the 
legislation.  They should: 
 

be independent; 
be controlled by Aboriginal members representative  
 of Aboriginal communities; 
have gender balance; 
have adequate staffing, expertise and resources; 
have access to independent advisers,  
 eg anthropologists, archaeologists. 

 
 
RECOMMENDATION: ASSESSING SITES A SEPARATE ISSUE 
6.4 Minimum standards for State and Territory laws should 
provide for assessments relating to the significance of sites and areas to 
be separated from decisions concerning land use.  The former should be 
the responsibility of Aboriginal heritage bodies; the latter the 
responsibility of the executive. 

 
 
 
 

COMPETING LAND USE:  
PLANNING PROCEDURES AND SITE CLEARANCE 
 

Development remains a potential threat 

6.21 Blanket protection of significant Aboriginal areas under State and Territory 
law is not necessarily permanent even where a site has been recognised, assessed 
and recorded.  Aboriginal cultural heritage is subject to the potential threat of 
development of all kinds.  Every State and Territory which provides blanket 
protection, makes it possible for land owners/developers to apply for permission to 
proceed with projects which could disturb or injure an Aboriginal area.  In all 
jurisdictions the executive, usually the Minister, retains the right to be the final 
arbiter on issues of competing land use.316  In exercising discretion in such matters 
the Minister has to weigh up the interests of the Aboriginal community, the 
developer, and the community generally. 
 
6.22 The Guidelines of the Working Party establish that site protection should be 
included in the planning process and that any decision to override protection should 
comply with certain procedural safeguards.317 

 

                                            
316 Interaction, p67.   
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Constraints shall be placed on the powers of Executive Government to override 
protection of sites in particular to ensure that the views of Aboriginal custodians 
have to be taken into account, and that the relevant decision-maker is required to 
give reasons, whether the decision is subject to judicial review, and review by 
Parliament.  [Guideline 6.3] 
 
Inclusion of site protection procedures in planning processes.  [Guideline 6.6] 
 

 

Competing interests 

6.23 Aboriginal people want a system which ensures that they have a genuine 
right to be consulted and to negotiate about the protection of significant areas and 
sites, and that their interests and wishes are given proper weight when decisions 
are made which affect those areas or sites.  Developers want certainty and 
avoidance of delay and cost in proceeding with their projects.  State and Territory 
Governments are seldom content to see their planning and development laws and 
procedures ‘second-guessed’ by applications under the Commonwealth Act.  This 
is a cause of friction, uncertainty and delay.  State and Territory Governments want 
their approval processes to operate without prolongation or intervention from the 
Commonwealth. 
 

Duplication of processes adds to delays 

6.24 If State and Territory planning processes do not ensure proper consultation 
with Aboriginal people or independent and principled consideration of Aboriginal 
heritage issues before consent is given to proceed with a development, the 
approval or, in some cases, the proposal, of a development project which threatens 
a significant Aboriginal area or site may be the trigger for an application for 
protection under the Commonwealth Act.  On the other hand, concern has been 
expressed that Aboriginal people might fail to engage in the planning process in 
order to have heritage issues dealt with later at Commonwealth level.318  This was 
costly for developers and also for the credibility of claims made at a late stage.  It 
was suggested that Aboriginal people, State, Territory and Commonwealth 
governments and the planning processes work together to make sure that 
significant Aboriginal heritage is retained and the community interests as a whole 
are fulfilled.319  
 

Need to integrate heritage issues in planning process  

6.25 Submissions expressed concern about the failure of State and Territory 
planning processes to integrate Aboriginal heritage issues effectively,320 
particularly as integration of that kind would encourage general compliance with site 
protection laws.321  Current failings, it was suggested, resulted in sites being 
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mistakenly destroyed by developers who were unaware of their existence.322  
Many sought a better model for planning and development, one which would 
require steps to be taken at an early stage to identify Aboriginal heritage interests, 
and to organise direct consultation and negotiation when sites are affected or 
potentially affected by any planning or development application.323  In particular, 
the process should ensure that proper weight is given to Aboriginal interests in 
cultural heritage, and that decisions to withdraw the protection of that heritage are 
made only on the basis of compelling reasons of community interest. 

 
Any decision to override the wishes of Aboriginal custodians relating to protection 
of cultural sites must be informed by sound inquiries and only made in cases of 
overwhelming public interest ...  on the basis that the benefits to the community 
outweigh the detriment to Aboriginal people affiliated with the site.  This is the 
usual process employed when decisions are made on the preservation of our 
architectural heritage under the various laws protecting historic buildings etc. 
 
There will be circumstances when exceptions to the rule of site protection will seem 
justified.  Parliaments may be tempted to repeal legislation because of such cases 
unless some flexibility is built into the laws.  The appropriate person to make these 
decisions is the relevant Minister because his or her decisions are responsive to the 
political system.  To maximise this ‘political’ aspect, the Minister’s decisions and 
the reasons for decision should be tabled in the relevant Parliament and in this way 
be available for public comment.324  
 

Need for early intervention recognised 

6.26 Some States have recognised the need to change procedures, even though 
their legislation has not been updated: 

 
There are strong arguments for the development of administrative processes to 
encourage negotiation between affected parties and developers at an early stage in 
development projects with a view to reaching agreement on issues of concern to 
indigenous people.  In this way the protection of indigenous cultural heritage is 
placed within a framework of mediation and consultation at an early stage. 
 
For example a ‘work area clearance’ process has been developed in Queensland to 
enable the accommodation of a particular project’s needs and the indigenous 
cultural heritage interests likely to be affected by that project.325 

 

Department of Communication and the Arts: principles and guidelines 

6.27 The Indigenous Heritage Programme of the Department of Communication 
and the Arts has developed a set of principles and guidelines for the protection, 
management and use of Aboriginal and Torres Strait Islander cultural heritage 
places in wide consultation with indigenous communities, State and Territory 
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agencies and land managers.326  This set of principles is proposed for use by all 
State and Territory governments, land management bodies, funding agencies, land 
authorities, local government, Aboriginal and Torres Strait Islander community 
groups, land holders, miners, developers and anyone else who may be making 
decisions about indigenous sites.  Their premise is that Aboriginal and Torres Strait 
Islanders have a primary role in making decisions about the use of their culturally 
significant places.  The Commonwealth could play an active role in advancing the 
adoption and implementation of these Guidelines by encouraging local government 
planning authorities, and all other agencies involved, to incorporate them into their 
practice and procedures. 
 

Minimum requirements for procedures 

6.28 Consideration of submissions and other proposals in this area leads to the 
conclusion by the Review that there should be minimum standards for the planning 
and development process.  The elements of those standards are these: 
 

Legislation should integrate cultural heritage issues with planning and 
development procedures, to ensure early identification and consideration of 
Aboriginal cultural heritage issues.327  
 
An effective consultation/negotiation process between developers and 
relevant Aboriginal communities should be facilitated by an independent 
Aboriginal heritage body.328  For example, that body might help to identify 
the relevant Aboriginal community.329 
 
The consultation/negotiation process should have the objective of agreeing 
on work area clearance.330 
 
Legislation should encourage heritage protection by recognising agreements 
between land users/developers and relevant Aboriginal groups.331 
 

                                            
326 DCA, sub 62, attachment A. 
327 CLC, sub 47, p24; FAIRA, sub 51, p21; Exploring for Common Ground, p32.  The MNTU, sub 17, 

p7 supports action to ensure that those with knowledge and concern for their culture are 
approached to ascertain if a proposed development is likely to affect areas of objects of 
significance.  NTSC, sub 38, p6; NLC, sub 66, para 4.3. 

328 Interaction, pp12, 18, 29 and 33.  The Northern Territory precedent gives a role to land councils, 
but it is expressed as assisting Aboriginal traditional custodians.  Such work area clearance 
must be based on consultations with Aboriginal community members identified by the local 
representative body under the Native Title Act: CLC, sub 47, p24. 

329 Interaction, p18 identifies these problems: Who will be, in Aboriginal groups, the people 
qualified to decide custodianship …  How to verify information about a site, especially when it 
is disputed by another group.  Senior Report, p183:  the Aboriginal heritage body should 
resolve disputes between custodians. 

330 It is acknowledged that in some situations site protection will be the goal.  The Northern 
Territory Act has a specific reference to site avoidance and protection as an aim of negotiation 
and agreement: s 10 (a). 

331 Interaction, p27 and p35, Guideline 6.5. 



 

 

Negotiation procedures should minimise the disclosure of confidential 
information to avoid identification of sites.332  
 
There should be provision for women to be consulted separately, and to be 
consulted by women if necessary.333 
 
If the process of negotiation does not lead to a resolution of the issues within 
a reasonable time frame, an independent Aboriginal heritage body should 
assess the significance of the site.   
 
The advice of the independent agency, and the wishes of the Aboriginal 
community should be considered by the responsible authority, usually the 
Minister, who should give a reasoned decision.  Only compelling public 
interest should justify injury to a site.334 
 
The interests of both Aboriginal people wishing to protect heritage sites and 
persons who wish to develop land are served by defined time limits which 
ensure that the procedures described are carried out expeditiously, and not 
prolonged unnecessarily.335   

 
The Review acknowledges that principles of a similar kind have been introduced in 
some jurisdictions (as noted in the Annex VIII). 

 
RECOMMENDATION:  
STATE AND TERRITORY PLANNING PROCESSES 
6.5 Minimum standards for State and Territory planning and 
development processes should include these elements: 
 

Integration of Aboriginal cultural heritage issues with the planning 
and development process from the earliest stage. 
 
An effective consultation/negotiation process for reaching agreement 
between developers and the Aboriginal community facilitated by a 
responsible Aboriginal heritage body. 
 
The objective of negotiation should be to reach agreement on work 
clearance or site protection. 
 
Legislative recognition of agreements between land users/developers 
and relevant Aboriginal groups.   
 

                                            
332 PC, sub 28, pp7-8; NT consultations; CLC, sub 47, p24; Interaction p35, Guideline 6.9. 
333 PC sub 28, p8.  The Northern Territory legislation makes provision for gender balance in the 
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Minimum disclosure of confidential or gender specific information 
through the use of a work area clearance approach. 
 
Separate consultation of Aboriginal women. 
 
An independent Aboriginal heritage body should determine whether 
a site is significant and should make recommendations concerning its 
protection. 
 
Decisions overriding protection should have regard to the wishes of 
Aboriginal people, should be supported by compelling reasons of 
public interest and be subject to accountability. 
 
Procedures should be carried out expeditiously and within 
reasonable time frames. 
 

RECOMMENDATION: ADOPTING DCA GUIDELINES 
6.6 The Commonwealth Government should actively encourage 
the adoption of the Guidelines for the Protection, Management and Use of 
Aboriginal and Torres Strait Islander Cultural Heritage Places, developed by 
the Department of Communication and the Arts (Cth), by all relevant 
Commonwealth, State and Territory agencies and by local authorities 
involved in land management and decisions concerning cultural 
heritage.   

 
 
 

CUSTOMARY LAW RESTRICTIONS ON CONFIDENTIAL INFORMATION 
 

Importance of protection at State and Territory level 

6.31 The best opportunity to develop heritage protection practices and procedures 
that respect customary law restrictions on information occurs at the development 
planning stage.  If early consultation, negotiation and work clearance practices are 
adopted at this stage, the need to identify specifically, and give information about, 
important areas or sites will be avoided.  Resort to Commonwealth protection 
which, because it is declaration based, must involve some level of site identification, 
will be minimised.  State and Territory law and practice should protect restricted 
information about areas, sites or objects held by State or Territory authorities or 
produced to courts or tribunals or disclosed in negotiation or mediation procedures. 
 

Minimising the disclosure of restricted information about sites 

 

Planning procedures: preference for work area clearance approach 

6.32 Submissions and consultations show that Aboriginal people generally prefer 
a ‘work area clearance’ approach rather than a site identification approach when a 



 

 

development affecting their heritage is proposed.336  This involves local Aboriginal 
people investigating the proposed development area and deciding if it will affect any 
sites there.  If there are no sites affected, the work area is clear.  If there are, the 
decisions become how the development can accommodate the protection of the 
site, whether destruction or disturbance of the site should be approved or whether 
the development should proceed at all.337  This approach avoids Aboriginal people 
having to identify to the developer each site likely to be damaged. 
 

State and Territory law 

6.33 Procedures in some States and Territories encourage work area clearance 
rather than site identification.  But other than in South Australia and the Northern 
Territory, this is a matter of practice rather than law.338 
 

Meeting the Standard 

6.34 Chapter 4 proposes standards for dealing with customary law restrictions on 
the use of information.  To meet the standard, State and Territory planning 
processes should adopt a work area clearance approach where development is 
proposed.   
 

General protection for restricted information 

Concerns 

6.35 In the course of recording or registering a site, or for planning purposes, 
Aboriginal people may provide restricted information to a State or Territory authority 
or an anthropologist or other researcher.  Concern was expressed in consultations 
that in some States this information is not protected and could be used to 
disadvantage Aboriginal people.339 
 

State and Territory law 

6.36 The Northern Territory and South Australian legislation have provisions 
giving general legal protection for this information.  For example, in South Australia 
it is an offence to divulge information about an Aboriginal site, object or remains or 
about Aboriginal tradition, in contravention of Aboriginal tradition without authority, s 
35(1).340  Some States and Territories place restrictions on access to the register in 
some situations.341  Queensland protects secret or sacred information given during 
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survey or research work permitted under the Act, s 31. [Further information on State 
and Territory laws is in Annex VIII]   
 

Meeting the standard 

6.37 At State and Territory level, heritage legislation should provide general 
protection for secret or restricted information provided in confidence for the 
purposes of the legislation.342  There should be provisions dealing with storage of 
and access to such information, especially in cases of gender restrictions.  There 
should also be the specific protections covering the matters set out in the standards. 
This means that State and Territory heritage legislation should have a provision 
similar to s 38 of the Northern Territory Aboriginal Sacred Sites Act 1989.  State 
and Territory Freedom of Information Acts should be amended to exempt from 
release information provided by Aboriginal people to government agencies for the 
purposes of the heritage act.343  
 

Most States and Territories do not have gender-specific provisions 

Concerns 

6.38 Submissions and consultations show strong concern that the law should 
protect information that is subject to gender restrictions.344  
 

State and Territory law 

6.39 Procedures have been developed under the NT land rights legislation to deal 
with gender restricted information.345  The Northern Territory also makes provision 
for its protection authority to have an equal number of men and women, so that 
women’s (and men’s) issues can be dealt with without the need to break tradition 
concerning women’s and men’s sites.  No other State or Territory has any legal 
provisions dealing with gender issues. 
 

Meeting the standard 

6.40 Authorities or committees assessing the significance of Aboriginal sites 
should have an appropriate gender balance to enable them to handle appropriately 
any gender restrictions on information they receive. 
 

Recognising customary law 

6.41 Model laws should ensure generally that confidential information provided or 
gathered for the purposes of heritage protection, for example for the assessment 
and recording of sites, is protected from disclosure.  This should cover information 
which is restricted to persons of one sex. 
                                            
342 See for example, South Australia. 
343 These changes were recommended by the Senior Report; see p117-118. 
344 See for example PC, sub 28; KLC, sub 57. 
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Secret Material in Land Rights Claims: Discussion Paper  1995. 



 

 

 
 

RECOMMENDATION: CONFIDENTIALITY  
6.7 Minimum standards for the States and Territories should 
include confidentiality provisions to protect information provided in the 
course of administering State and Territory heritage protection laws 
from disclosure contrary to Aboriginal tradition, (without specific 
authorisation). 
 
Such laws should prohibit any requirement to provide information 
where to do so would be contrary to Aboriginal tradition. 
 
Such laws should provide for the protection of information which must 
not, according to Aboriginal tradition, be disclosed to persons of one 
particular sex. 

 
 

ABORIGINAL ACCESS TO CULTURAL SITES 
 

Management and access fundamental to heritage protection 

6.42 Aboriginal management of, and access to, their sites is of fundamental 
importance to the maintenance of their culture and religion.  It ensures that they 
can protect their sites according to their law and custom.  This is reflected in the 
draft Declaration on the Rights of Indigenous People, Articles 12 and 13, which 
speak of the right of access to religious and cultural sites.346 
 

Standard in Interaction Guidelines 

6.43 The standards set by the Interaction Working Party Guidelines recognise this 
by including the basic principle that Aboriginal people should be given control over 
the day-to-day functioning of those aspects of the legislation that affect their interest 
in cultural sites, and set the standard of a high level involvement of Aboriginal 
custodians in the administration of legislation and in decisions affecting sites.  Two 
aspects are considered here, access and heritage agreements. 
 

Provision for access to sites 

6.44 A particular concern of Aboriginal people is that they may be denied access 
to their significant sites.  The Northern Territory has a comprehensive law to 
ensure access to sacred sites.  In South Australia the Minister may authorise 
access.  In some States, the use of sites for traditional purposes is preserved or 
recognised, in for example, WA, SA, Qld, Tas, but without any specific way to 
enforce access.  Some pastoral leases, or legislation governing pastoral leases, 
provides for access to sites.347  Victorian legislation allows access to place notices 
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on sites which are protected by a declaration.348  Other States and Territories make 
no specific provision for access to sites.   
 

Submissions on access 

6.45 Concerns about the lack of access were raised in submissions: 
 

...  certain aspects of our culture have deteriorated significantly, we believe that 
this is due almost totally to the fact that we’ve been prevented from accessing our 
traditional Homelands and that migaloo (white people) have prevented us from 
accessing those traditional Homelands because they believed it was and is to their 
benefit and their right to do so.349 
 

This submission is typical of what many Aboriginal people feel about the issue of 
access.   Other submissions proposed that the law should provide for Aboriginal 
people and their advisers to have a right of entry to private and Crown land for the 
purpose of visiting sites of particular significance.350  
 

Moves to improve access 

6.46 The Senior Report recommends that custodians and delegates should be 
given access to Crown land for the purpose of visiting significant Aboriginal areas, 
Aboriginal remains or objects for the exercise of cultural or spiritual activities in 
accordance with Aboriginal tradition.  He recommends that access to sites on 
private land should be a matter for private agreement between the land owner and 
the relevant Aboriginal people, but should be encouraged.351  This 
recommendation forms the basis of minimum standards.  The Review agrees. 
 

RECOMMENDATION: ACCESS TO SIGNIFICANT SITES 
6.8 Minimum standards should include provisions to ensure the 
right of access of Aboriginal people to significant sites on Crown land for 
the purposes of their protection and preservation and for traditional 
purposes. 

 
 
HERITAGE AGREEMENTS 
 

Benefits of general heritage agreements 

6.47 There is general support for processes which encourage agreements 
between government authorities, land holders and Aboriginal custodians about 
protection of heritage including work area clearance for development, management 
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of areas where there are important sites, and access for traditional purposes.352  
The benefits of agreements are that they can cover a much wider range of issues 
than can be covered under the Commonwealth Act or heritage protection 
legislation.  They can, for example, include a comprehensive approach to 
development in a large area.  The Broome Rubibi agreement and the Cape York 
agreement are examples.  They provide Aboriginal people with the opportunity to 
negotiate on their own terms outside the framework of ‘whitefella law’. 

The Interaction Guidelines 

6.48 The Guidelines refer to the need for incentives for agreements.  They say 
there is a need for: 
 

Incentives for private land holders to assist Aboriginal heritage protection eg by 
private agreements between custodians and land holders as provided for by Part II 
A of the Commonwealth Act.  [Guideline 6.5] 

Provisions in State and Territory legislation 

6.49 Provision is made in the legislation of NT, Victoria353 and South Australia for 
agreements concerning the protection of heritage.  The Victorian provisions (s 37A, 
37B) have not been used, but there is at least one agreement in South Australia.  
Heritage agreements can be made between the Minister and the owner of the land 
on which an Aboriginal site or object exists.  Any traditional owners or their 
representatives must be given an opportunity to become parties to the agreement, s 
37A.  Such an agreement attaches to the land and is binding on the current owner 
and occupier. 
 
6.50 The Senior Report makes recommendations to increase the use of 
agreements.354  Aboriginal people should be involved in, and approve, agreements 
between the authorities and land owners.  This should be a minimum standard for 
State and Territory laws. 

Commonwealth law and heritage agreements 

6.51 The Commonwealth Act is at present directed to the protection of sites which 
are under threat.  This approach does not lend itself readily to general agreements 
concerning the management of areas and sites, other than in the context of threats.  
Proposals are made in Chapter 9 for the legal recognition of agreements which 
resolve applications for protection under the Act. 
 
 

EFFECTIVE ENFORCEMENT 
 

Criminal sanctions are considered ineffective 
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6.52 Most States and Territories make it an offence to damage or interfere with 
Aboriginal sites or objects.  Some of these laws are still based on the protection of 
relics, while others protect areas and objects which are significant to Aboriginal 
people.355  The inadequacy of the penal provisions has been referred to in many 
commentaries and was also raised in a number of submissions.356  Particular 
concerns are lack of effective enforcement, lack of authority for Aboriginal people to 
take enforcement action, the difficulty in proving that persons knew they were 
damaging a sacred place357, and inadequate penalties.  The Guidelines of the 
Working Party call for: 

 
Effective enforcement (penalties, prosecutions, onus of proof, defences).  
[Guideline 6.4] 
 

Several submissions drew attention to the inadequacies of penalties under State 
and Territory legislation.358  They are in many cases lower than under the 
Commonwealth Act.  Penalties are criticised as an insufficient deterrent, without 
other factors, such as the certainty of prosecution and the damage to reputation that 
might ensue.359  The MCATSIA Report on Interaction noted the need for a national 
standard for reasonable penalties, and a daily penalty for non-compliance.360 

 
 

More effective measures 

6.54 Submissions proposed that responsibility for prosecutions be given to 
Aboriginal community organisations and that they be funded for that purpose361 
The Senior Report recommended that theproposed Aboriginal heritage protection 
agency or traditional custodians should be able to institute proceedings, that 
penalties for breach and continuing breach be increased, that courts have 
moratorium powers, that defences be limited, that inspectors have powers, and that 
the Crown be bound.362  Minimum standards for model laws should follow that 
approach, and include effective criminal sanctions, and effective enforcement 
mechanisms, including the option for Aboriginal organisations or individuals to 
initiate prosecutions, and to receive funding for that purpose. 
 

 
RECOMMENDATION: EFFECTIVE CRIMINAL SANCTIONS  
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356 CLC sub 47, p25.  Offence provisions for breaches and adequate penalties for breach.  
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6.9 Minimum standards for State and Territory laws should 
 include: 

criminal sanctions with adequate penalties, and limited 
defences; 
provision to ensure that criminal sanctions are effectively 
enforced; and 
provision to enable Aboriginal people to act as inspectors, to 
monitor compliance and to launch prosecutions. 

 
 
COMPENSATION 
 

Constitutional requirements and the Act 

6.55 The Constitution guarantees that where the Commonwealth acquires 
property interests, compensation on just terms must be paid to the persons thereby 
affected (section 51(xxxi)). 363  The ambit of this protection is not precisely 
known.364  The Act provides that where a declaration would result in the acquisition 
of property from a person otherwise than on just terms, there is payable to the 
person by the Commonwealth such reasonable amount of compensation as is 
agreed upon between the person and the Commonwealth or, failing agreement, as 
is determined by the Federal Court, s 28. 
   

Effect of declarations 

6.56 In the second reading speech, it was stated that where the interests of a 
person or company are significantly affected by the making of a declaration, the 
government will determine what compensation is payable according to the merits of 
the case.365  It appears at this stage that declarations made under the Act in 
relation to areas and sites do not effect an acquisition of property interests for the 
purposes of the provision, and that there is therefore no obligation on the 
Commonwealth to compensate those affected by the making of a declaration.  On 
the other hand, the Commonwealth has, in some cases, purchased objects to avoid 
the possibility of a liability for compensation arising as a result of a long term 
declaration.366 
 

Complaints and submissions: developers 

6.57 Declarations relating to land may fall short of acquisition while nevertheless 
adversely affecting the interests of a property owner.  Submissions from 
development interests suggested that if a person’s property interests are affected 
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by the protection of Aboriginal cultural heritage (for example, by restrictions on the 
use to which land may be put), then compensation ought to be paid: 

 
If this legislation is to be perceived by the entire Australian community as fair, just 
and ultimately warranted, the Act must be amended to afford any individual, 
company or organisation adversely affected as a result of this legislation, the right 
to claim full compensation from the Commonwealth Government.367 

 
Solicitors for the developers in the Hindmarsh Island (Kumarangk) case said that 
the nation should bear the cost, rather than the landowner /developers.368  Other 
submissions supported the view that landowners should be compensated for the 
adverse effect of declarations.369 

An issue of standards 

6.58 It appears to the Review that the question of compensation cannot be 
considered solely in relation to the Commonwealth Act.  A far greater proportion of 
Aboriginal cultural heritage is protected under State and Territory law than under 
Commonwealth law, which operates only as a last resort.  Applications are 
frequently made to the Commonwealth to protect sites when the State or Territory 
government has overridden protections that would otherwise apply.  The 
protection afforded by State and Territory law may preclude development in some 
situations.  Developers may be refused permission to proceed with developments 
which would injure or desecrate an area of significance to Aboriginal people.  If the 
question of compensation is to be considered, then the impact of State and Territory 
law ought to be taken into account and a uniform standard developed.  At present 
most States and Territories would not give compensation when a development is 
prevented because of environmental or heritage concerns, including Aboriginal 
heritage.370 

Compensation for traditional owners 

6.59 Aboriginal people who commented on the issue of compensation in 
submissions argued that fairness would require that if compensation were to be 
payable where property interests were adversely affected, then the interests of 
Aboriginal people in cultural sites, land and objects should receive similar 
treatment:371 

 
If any sites, places or objects are desecrated, then some form of recompense must be 
granted to the Indigenous community or family as the situation requires.  If an 
aggrieved person who has land resumed or who has or shows that they will be 
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disadvantaged financially through protection of Indigenous cultural sites can be 
compensated it should follow that Indigenous people be compensated.372 

 
This is also a question which needs to be considered in the context of State and 
Territory laws.  These laws already protect many significant Aboriginal areas by 
penal sanctions, though it is unclear whether these sanctions are effective or 
whether they are enforced.  Compensation for desecration or injury to sites may be 
an alternative means of enforcing the relevant laws.373  The Commonwealth law 
also provides for penal sanctions but there are so few areas now protected by 
declarations under the Commonwealth Act, only one in fact, that enforcement, 
criminal or civil, is not a major issue. 
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CHAPTER 7 
 
 

THE COMMONWEALTH ACT AND MINIMUM STANDARDS 
 

The quality of state heritage protection legislation is irrelevant when there is no will 
to implement it or effectively resource its administration.  This is why an 
over-riding and ‘back-up’ Commonwealth Act is absolutely essential.374 

 
 
Chapter 6 identifies and discusses the minimum standards which heritage 
protection legislation should have.  This chapter discusses how these standards 
should be reflected in the Commonwealth Act. It deals with 
 

confidentiality; 
access to sites; and 
enforcement provisions. 

 
 

IMPLICATIONS OF MINIMUM STANDARDS FOR COMMONWEALTH ACT 
 

Standards to be basis for uniformity and accreditation procedures 

7.1 The minimum standards outlined in the preceding chapter are intended as 
the basis for developing a uniform national approach to the protection of heritage.  
They should also be the basis of an accreditation process under which the 
Commonwealth would recognise certain State and Territory procedures in order to 
avoid duplication and delay.  To meet the goals of a uniform approach, the 
Commonwealth Act should also reflect minimum standards where they are relevant 
to its application, bearing in mind that its objective is to provide a mechanism of last 
resort, not a comprehensive scheme to deal with all aspects heritage protection.  
Commonwealth law cannot parallel each standard which should apply at State and 
Territory level.  Nevertheless it must conform with the same principles so far as 
possible.  In some situations, Commonwealth law could apply a general standard, 
in the absence of equivalent legislation in the State or Territory. 
 
 

CONFIDENTIALITY OF INFORMATION 
SUBJECT TO CUSTOMARY LAW RESTRICTIONS 

Introduction 

 
7.2 Chapter 4 outlined standards that heritage protection laws should meet in 
regard to protecting restricted information.  Chapter 6 looked at the application of 
these standards in State and Territory laws.  This chapter makes proposals to 
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ensure that the Commonwealth meets these standards.  It takes into account the 
fact that the Commonwealth process does not allow for the work area clearance 
approach available under planning processes at State or Territory level and that the 
applicant must give (albeit the minimum necessary) information about the general 
location of the area or site to be protected. 
 

Areas in which the Commonwealth does not meet the standards 

Respect for customary law restrictions does not underpin the Act 

7.3 The need to respect customary law restrictions on information and to protect 
any information held subject to such restrictions is not recognised in the 
Commonwealth Act.  There is only one provision in the Act relevant to the 
protection of information.  Section 27 gives a court dealing with proceedings arising 
under the Act the power to exclude the public or specified persons from a court 
sitting (that is, to hold proceedings ‘in camera’) if satisfied that it is desirable to do so 
in the interests of justice or the interests of Aboriginal tradition.  It also gives the 
Court power to make any other orders it thinks fit to prevent or limit the disclosure of 
information about the proceedings.  This leaves a number of gaps in protection.  
For example, a number of submissions are concerned that restricted information 
provided under the Act should have the support of a public interest immunity 
exemption where a party or the court is seeking to have it produced as evidence in 
court proceedings.375 
 

Limits of s 27 protection 

7.4 The power under s 27 to hold proceedings ‘in camera’ and to limit the 
disclosure of information about proceedings applies only to proceedings under the 
Act.  It does not apply to proceedings under the Administrative Decisions Judicial 
Review Act 1977 (Cth) which is the Act under which the Minister’s decision to make, 
or not to make, a protective declaration is generally challenged.376  Nor does the 
section limit the circumstances in which the court can require a person to disclose 
restricted information to the court and to those present in the court.377 
 

No protocols for s 10 reporters dealing with restricted information  

7.5 The Act does not include guidelines for s 10 reporters who receive 
information which is subject to customary law restrictions, and which is provided to 
support an application for protection or in relation to the application.  Information 
may include both secret men’s and secret women’s business.  There is no 
guarantee of continuing confidentiality, a factor which may inhibit use of the Act.378 

 

Information given in confidence is not protected 
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7.6 The Act requires the reporter to pass on all information provided by way of 
representations to the Minister, who is required to read and consider all such 
representations.  This is so, even if the information was provided to the reporter on 
a confidential basis.379  The Act does not regulate the circumstances in which 
disclosure might occur,380 or prohibit the unauthorised access to, or disclosure of 
restricted information once it is held by the administering authority.  It has also been 
strongly argued that people likely to be affected by an application for protection 
should have access to all these submissions, including confidential information, as 
part of procedural fairness.381  The Federal Court has endorsed that view.382 
 

Aboriginal people may be forced to provide confidential information 

7.7 Recent cases383 have held that for procedural fairness purposes, detailed 
information about the location and circumstances of an area’s significance (which 
may be confidential) must be provided by Aboriginal people when they apply for a 
declaration, and that information must be publicly advertised for the purposes of a s 
10 report.  This may involve a breach of customary law, if revealing the location of a 
site is forbidden and is in any event a major cause of concern.384 
 

Obligation to report remains may violate custom 

7.8 Section 20 (which requires people finding Aboriginal remains to report the 
finding to the Minister) may require an Aboriginal person to report the location of 
Aboriginal remains contrary to cultural and spiritual beliefs.  Submissions ask that 
the section be amended so that it does not require reporting in these 
circumstances.385  The Review agrees. 
 

Need for a Commonwealth provision prohibiting disclosure of information 

Protection from disclosure 

7.9 To meet the standard requiring adequate protection of restricted information, 
the Act should be amended to protect information provided for the purposes of the 
Act from unauthorised disclosure contrary to customary law restrictions.  Protection 
should include appropriate storage.  Where gender restrictions apply the legislation 
should require that these be observed by officers and by the Minister.  Where the 
Minister seeks access to gender-restricted information, the legislation should 
require the Minister (where appropriate) to delegate responsibility for reading the 
information to a Minister of the gender allowed by the restrictions.  Aboriginal 
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information subject to customary law restrictions supplied for the purpose of an 
application, mediation or a report under the Act should be available only to: 
 

• the officers or members of the agency who process the application or 
prepare the report or carry out the mediation (subject to any gender or 
other restrictions that may apply under customary law); 

 
• the Minister (but the circumstances in which he or she would need to 

see it should be minimised) or delegate of the relevant gender, if 
gender restrictions apply. 

 
7.10 The information should not be accessible to anyone else or disclosed in any 
other circumstances, except with the consent of the relevant Aboriginal people or, if 
they do not consent, with the consent of the Minister after he or she has consulted 
with the applicant and is satisfied that the public interest in supplying the information 
outweighs the damage to Aboriginal interests in doing so.  This is similar to a 
provision in the South Australian Act which requires the Minister to consult with 
Aboriginal people before authorising disclosure of information subject to customary 
restrictions.  Provision should be made for the appropriate storage of information. 
 

RECOMMENDATION: PROTECTION FROM DISCLOSURE 
7.1 (a) The Commonwealth Act should be amended to include a 
provision which protects information provided for the purposes of the 
Act from unauthorised disclosure contrary to customary law restrictions.  
The Act should require the Minister to respect gender restrictions on 
information to which he or she seeks access. 
 
7.1 (b) Section 20 (1) of the Act should be amended to ensure that it 
does not operate to interfere with the cultural and spiritual beliefs of 
Aboriginal people. 

 
 
 

Protocols for s 10 reporters and mediators 

7.11 Aboriginal people seeking protection for their areas or sites may wish, or feel 
the need, to give restricted information to the reporter to establish the significance of 
the site or object.  It is important that the reporter knows how to handle this 
information in a sensitive way.  There should be protocols to help the reporter 
covering such matters as: 
 

• informing the Aboriginal people about what protection can be provided 
for the information in written or oral form, and the circumstances in 
which it could be released; 

• whether restricted information if given orally needs to be or should be 
recorded; 

• respecting gender restrictions and limiting who else is present when 
restricted information is revealed or discussed; 

• emphasising that the existence of restricted information is the issue, 
rather than the detail of what it is; 



 

 

• how restricted information should be handled in the report. 
 

 
RECOMMENDATION: INFORMATION PROTOCOLS 
7.2 There should be protocols for s 10 reporters and mediators 
covering how they should receive and handle information subject to 
customary law restrictions. 

 
 

Restricted information should be exempt from release under FOI 

7.12 It is not appropriate that information subject to customary law restrictions 
should be available to the public under Freedom of Information legislation.  It would 
defeat the purpose of other measures taken to limit the availability of restricted 
information. 
 

RECOMMENDATION: EXEMPTION FROM FOI 
7.3 The Freedom of Information Act 1982 (Cth) should be amended to 
provide that information about Aboriginal heritage provided for the 
purposes of the Aboriginal and Torres Strait Islander Heritage Protection Act 
1984 and that is subject to customary law restrictions should be exempt 
from disclosure. 

 
 

Protections in relation to court proceedings should be extended 

7.13 The protection offered by s 27 of the Act to information subject to customary 
law restrictions should be extended to apply to any court proceedings in relation to 
the Act or in relation to information collected or provided for the purposes of the Act.  
In addition the Act should include provisions similar to those in the Native Title Act s 
82 (2) which require the Federal Court in conducting proceedings in relation to the 
Act, to take account of the cultural and customary concerns of Aboriginal peoples 
and Torres Strait Islanders. 
 

RECOMMENDATION: COURT PROCEDURES 
7.4 The protection offered by s 27 of the Act should be extended to 
any court proceedings in relation to the Act or in which access is sought 
to information collected or provided for the purposes of the Act.  The 
Act should also require the Federal Court in conducting proceedings in 
relation to the Act to take account of the cultural and customary concerns 
of Aboriginal people and Torres Strait Islanders. 

 

Public interest immunity should be available 

7.14 The Act should be amended to limit the circumstances in which a court can 
require an Aboriginal person or an agency holding restricted information about 
Aboriginal heritage to produce that information for the purpose of proceedings.  For 
example, the Aboriginal person or authority seeking to withhold restricted 
information provided for the purposes of the Act should be able to argue that it is in 



 

 

the public interest not to give the information.  Because of the particular importance 
to Aboriginal people of respecting restrictions on confidential information, it is 
important that State and Territory legislation have similar provisions.  If they do not, 
the Commonwealth could extend its legislation to apply in relevant court 
proceedings in State or Territory courts.  These provisions would be a special 
measure under the Racial Discrimination Act 1975 (Cth).386 
 

RECOMMENDATION: PUBLIC INTEREST IMMUNITY 
7.5 The circumstances in which a court can require an Aboriginal 
person or an agency holding restricted information about Aboriginal 
heritage to produce that information should be limited by the provision 
of a claim to a public interest immunity.  The Commonwealth 
provisions should extend to proceedings under State and Territory law 
in relation to matters arising under the Commonwealth Act. 

 

Protection for information in mediation 

7.15 The Evidence Act protects from court hearings information revealed in the 
course of a negotiated or mediated settlement.  This should apply to mediation 
under the Act. 
 

Other recommendations dealing with respect for customary law restrictions 

7.16 Chapters 4, 5, 8 and 10 also deal with customary law restrictions or 
information. 
 
 

ACCESS TO AREAS AND SITES 
 

The Standard 

7.17 It was proposed in the preceding chapter that minimum standards should 
include provisions to ensure the right of access of Aboriginal people to Crown land 
for the purpose of protection and preservation of cultural sites and for traditional 
purposes.   
 

Commonwealth could provide for access 

7.18 When the Minister makes a declaration to protect an area or site, the 
declaration shall: 
 

… contain provisions for and in relation to the protection and preservation of the 
area from injury or desecration.  ( s 11) 

 
Bearing in mind that the objective of the Commonwealth Act is to ensure the 
protection of areas and objects which are of significance to Aboriginal people, it 
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appears to be an anomaly that the Commonwealth Act provides for protection 
without making specific provision for Aboriginal people to have access to the area or 
site, whether it is on public or privately owned land.  Ideally, access to significant 
sites are matters for negotiation and agreement between land owners and 
Aboriginal people.  Where an application for a declaration under the Act leads to a 
process of negotiation or mediation, access and involvement in management are 
matters that could be included in agreements which should be given legal effect.387  
There is, however, a case for making it clear in the Act that the Commonwealth 
Minister could include in a declaration provisions concerning access to land for the 
purposes of site protection and preservation, as well as for traditional purposes. 
 

RECOMMENDATION: ACCESS FOR PROTECTION OF HERITAGE 
7.6   Section 11 should be amended to clarify that a declaration may 
include provisions concerning access to a site for the purposes of 
inspection, protection and preservation of an area and for traditional 
purposes. 

 
 

ENFORCEMENT AND PENAL PROVISIONS 

Minimum standards 

7.19 The minimum standards recommended in Chapter 6 for the enforcement 
provisions in State/Territory laws should involve criminal sanctions with adequate 
penalties, and limited defences, provision to ensure that criminal sanctions are 
effectively enforced and provision to enable Aboriginal people to act as inspectors 
to monitor compliance and to launch prosecutions.388 
 

Commonwealth enforcement provisions 

7.20 The penal provisions in the Commonwealth Act protect only those few areas 
and objects which are covered by declarations.  There appear to have been no 
prosecutions under the Act, and no proceedings under s 26 for an injunction to 
prevent breach.  Nevertheless, the Commonwealth provisions should be reviewed 
to ensure they meet the minimum standards recommended for the States and 
Territories.  Areas of concern are defences and penalties.   
 

Defence of ignorance 

7.21 In proceedings under the Act for breach of a declaration, persons are not to 
be convicted or committed for trial where there is evidence that the defendant 
neither knew, nor had reasonable grounds for knowing, of the existence of the 
declaration, “unless it is proved that the defendant knew, or ought reasonably to 
have known of the existence of the declaration”: s 24 (3).  Early criticisms of the Act 
were made on the ground that persons could be prosecuted when they did not know 
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they were in breach;389 current submissions argue that ignorance of the law should 
not be a defence or a bar to being committed for trial under the Act, and that removal 
of that provision would bring the enforcement of orders made under the Act into line 
with the enforcement of other Acts.390  Declarations made under the 
Commonwealth Act are published in the Gazette and in a local newspaper (s 14 
(1)(a)).  There seems to be no good reason why gazettal should not be regarded as 
sufficient notice to persons that an area or object is protected.  In respect of most 
matters required to be gazetted, ignorance should at the most be a ground of 
mitigation.391 
 

RECOMMENDATION: 
7.7  That subsection 24 (3) be repealed. 

 

Penalties for contravening declarations 

Current levels 

7.22 Current penalties for contravening declaration made under the 
Commonwealth Act are $10,000 or imprisonment up to five years for an individual, 
$50,000 for a corporation.  In summary jurisdiction, the penalties are $2,000 or 
imprisonment up to 12 months for an individual, and $10,000 for a corporation (ss 
22, 23).  The penalties in the States and Territories are either at this level or, in 
many cases, lower.392  The Guidelines of the Working Party (6.4) call for “Effective 
enforcement (penalties, prosecutions, onus of proof, defences)”.   In Chapter 6 it 
was recommended that minimum standards for model laws should include 
adequate penalties and limited defences. 
 

Submissions on penalties 

7.23 Some submissions called for the Commonwealth penalties to be 
substantially increased.393  Others considered the penalties excessive given the 
subjective definitions used to define ‘desecration’ and ‘Aboriginal tradition’.394  It is 
noted, however, that the penal provisions in the Commonwealth Act apply only to 
areas protected by a declaration; there is only one declaration in force at present. 

 
RECOMMENDATION: REVIEW PENALTIES 
7.8  Penalties under the Commonwealth Act should be reviewed to 
bring them into line with current values. 

 
 

                                            
389 DAA Review, p8; the response was that persons who breach a declaration innocently would not 

be prosecuted. 
390 NSWALC, sub 43, p4.   
391 Australian Law Reform Commission  Multiculturalism and the Law  (ALRC 57) 1992, paras 

8.26-27. 
392 See Annex VIII. 
393 NSWALC , sub 43, p4; MNTU, sub 17, p8. 
394 AMEC, sub 48. 



 

 

Power to prosecute 

7.24 A present, most questions concerning prosecution would arise under State 
and Territory laws.  So far as prosecution under the Commonwealth Act is 
concerned, it is not a major issue at this stage.  The new agency recommended in 
this Report to administer the Act should have power to prosecute for offences under 
the Act.   

 
RECOMMENDATION: PROSECUTIONS 

7.9 The agency recommended by the Review to administer the Commonwealth Act 
should have power to initiate prosecutions for breach of declarations under the Act. 



 

 

CHAPTER 8 
 
 

DECIDING SIGNIFICANCE:  
AN ABORIGINAL ISSUE 

 
 

Aboriginal people construct knowledge based on local factors - most usually, local 
features of country.  Aboriginal knowledge is grounded in a particular place and 
cannot be transferred from one place to another without losing its validity.395 

 

The production of evidence to settle a dispute is itself expecting a European process 
to produce a European outcome.396 

 
 
8.1 This chapter considers how to establish, for the purposes of the 
Commonwealth Act, that an area or object is a significant Aboriginal area or object, 
and that it is under threat of injury or desecration.  It considers the subjective nature 
of these issues, how they should be decided and the role and responsibility of 
Aboriginal people in relation to such decisions.  The discussion focuses on areas 
and sites, but is also relevant to the consideration of significant Aboriginal objects. 
 
 
 

‘PARTICULAR SIGNIFICANCE’ IS AN ABORIGINAL ISSUE 
 

The Act applies to significant Aboriginal areas 

8.2 Before the Minister can exercise discretion whether or not to make a 
declaration to protect an area or site, he or she must be satisfied “that the area is a 
significant Aboriginal area” and “that it is under threat of injury or desecration,”: ss 9 
(1) (b) and 10 (1) (b).  These terms relate to the definitions in s 3 (1): 
 

‘significant Aboriginal area’ means: 
(a) an area of land in Australia or in or beneath Australian waters; 
(b) an area of water in Australia; or 
(c) an area of Australian waters;  

being an area of particular significance to Aboriginals in accordance with Aboriginal 
tradition; 

‘area’ includes a site; 

‘Aboriginal tradition’ means the body of traditions, observances, customs and 
beliefs of Aboriginals generally or of a particular community or group of Aboriginals, 
and includes any such traditions, observances, customs or beliefs relating to 
particular persons, areas, objects or relationships; 
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Chapter 6 of the Report looks at the scope and coverage of the provisions set out 
above. 
 

Aboriginal perspective is the key issue 

8.3 The question whether an area or object is of ‘particular significance’ to 
Aboriginal people has three related elements: to whom the area is significant, the 
nature of the significance, and its degree.  The Act is structured in such a way that 
each of these elements must be considered from the perspective, understanding 
and experience of Aboriginal people.  They are matters which a non-Aboriginal 
person (even an anthropologist) can understand, if at all, only by communication 
with Aboriginal people.   
 

Issue depends on Aboriginal tradition 

8.4 The question whether an area or object is of ‘particular significance’ to 
Aboriginals must be considered from the perspective of Aboriginal people. 
It depends upon their custom and traditions. 
 

Other concepts of heritage legislation simply do not accord with indigenous 
cultural values.  For example in registering and/or declaring an area significance 
is given in some legislation to the issue of relative importance of an area or site.  
Yet in Aboriginal and Torres Strait Islander society the issues of significance and 
cultural importance are settled not by objective and global references, but by 
reference to traditional law and custom or, in contemporary situations, by a largely 
consensus judgment influenced by the views of elders in the community.397 

 
The particular significance of a site may derive from its sacred qualities or from its 
legal status in terms of Aboriginal customary law, though the distinction between 
these two values is itself eurocentric. 
 

For traditional landowners, such a distinction would probably be contrived, if not 
meaningless - the domains of the sacred and the secular have not been 
compartmentalised as in non-Aboriginal society.398 

 
As has been pointed out, Aboriginal people who have special knowledge or 
experience of the customary laws of their community should be recognised as 
entitled to give evidence on such matters.399  Customary law traditions, as has 
been explained,400 include important restrictions on the transmission of knowledge 
about significant sites and the beliefs related to them. 

 

Changing traditions do not end significance 
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8.5 The benefit of the Act is not limited to people living traditionally.  Even where 
tradition has been diluted as a result of dispossession and displacement, areas and 
sites may retain their special significance for Aboriginal people.  Their obligation to 
protect the area remains, and its significance may even be enhanced, where the 
site is one of the few remaining links with culture.  Nor does a site necessarily lose 
its significance to Aboriginal people if it undergoes change or damage.  The 
question of significance can be resolved only by reference to Aboriginal people 
themselves, to their understanding of their “traditions, observances, customs or 
beliefs”. 
 

Subjective nature of ‘particular significance’ is recognised 

8.6 The meaning of ‘particular significance’ in the Act has not been the subject of 
judicial decision.  However, there is a similar expression in the World Heritage 
Properties Conservation Act 1983 (Cth).  Under s 8(3) an Aboriginal site is a site, 
the protection of which is of particular significance to the people of the Aboriginal 
race.  In the Tasmanian Dams case, Justice Brennan stressed that significance 
was a matter for Aboriginal people: 
 

The phrase ‘particular significance’ in s 8 cannot be precisely defined.  All that can 
be said is that the site must be of a significance which is neither minimal or 
ephemeral, and that the significance of the site may be found by the Aboriginal 
people in their history, in their religion or spiritual beliefs, or in their culture.  A 
group of whatever size who, having a common Aboriginal biological history, find a 
site to be of that significance are the relevant people of the Aboriginal race for 
whom the law is made …  Of course, an issue remains as to whether the sites 
proclaimed under s 8 are in truth sites of particular significance to the people of the 
Aboriginal race.  That is a question of fact that can be resolved by evidence if need 
be.  401 

 

Reporting on ‘significance’ as a subjective issue 

8.7 The Minister’s decision under the Act as to whether an area is a significant 
Aboriginal area is informed by the section 10 report which must deal with the 
question of the ‘particular significance’ of the area to Aboriginal people.  The 
reporters appointed under s 10 of the Act have generally approached the issue as a 
question of fact, but as an issue essentially subjective in nature.402  For example, 
Justice Stewart, in reporting onCoronation Hill, decided not to develop a definition 
but to report on: 
 

whether the area is of significance to Aboriginal people in accordance with their 
traditions and to report on the evidence that touches on the degree and intensity of 
belief and feeling that exists in relation to the area under discussion.403  

 
Saunders, in the Hindmarsh Island (Kumarangk) Report, took a similar approach: 
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...  it is sufficient to report to the Minister on whether the area is of significance to 
Aboriginal people in accordance with their traditions and to report on the evidence 
that touches upon the degree and intensity of belief and feeling that exists in 
relation to the area.404  

 

Significance depends on the Aboriginal perspective 

8.8 It follows that the question of significance can be considered only through 
communication with Aboriginal people about their understanding and experience 
concerning the area.  It is an issue which should be seen as peculiarly within the 
competence of Aboriginal people to determine.   
 

The primary source of this evidence is the people themselves.405  
 
8.9 The National Aboriginal Sites Authorities Committee (NASAC), which 
represents State and Territory site protection agencies, confirmed this in a 
resolution which distinguishes between ‘archaeological’ and ‘traditional’ sites.  It 
noted that the relative significance of traditional sites could be assessed only by the 
Aboriginal custodians: 
 

‘Aboriginal’ site has a number of meanings including the following: 
 
(a)  sites which comprise the objectively observable manifestations of past 
Aboriginal culture which have a value as the material evidence of the original and 
ancient occupation of this continent by Aboriginal people.  The relative 
significance of such sites may be accorded on the basis of scientific inquiry and 
general cultural and historical values.  NASAC refers to sites in this category as 
‘archaeological sites’. 
 
(b)  sites which are the tangible embodiment of the sacred and secular traditions 
of the Aboriginal peoples of Australia.  Such sites may include sites defined in (a) 
above.  The relative significance of these sites may only be determined by the 
Aboriginal custodians.  NASAC refers to such sites as ‘traditional sites’.406 

 
 

PROBLEMS IN ESTABLISHING SIGNIFICANCE 
 

Protection may involve destruction 

8.10 Dealing with the question of ‘particular significance’ in the framework of 
Australian common law is not without its difficulties.  Establishing significance is 
part of the process which can lead to the making of a declaration.  Those who 
oppose the application for protection, the landowner/developer, may consider that it 

                                            
404 Saunders Hindmarsh Island (Kumarangk) s 10 report, p 20.  She regarded her approach as 

compatible with what Brennan J said in the Tasmanian Dams case, and with Menham’s Old Swan 
Brewery (Goonininup) s 10 report. 

405 Menham, Skyrail  s 10 report, p 6. 
406 This resolution of 1990 is quoted in Ritchie, D “Principles and Practice of Site Protection Laws in 

Australia”  in  Sacred Sites, Sacred Places  Carmichael, D (ed)  Routledge  1994, p227 and 233. 



 

 

is their right not only to know all the details of the relevant beliefs and customs, but 
also to have an opportunity to question and challenge their genuineness, their 
validity.  There is judicial support for the view that information relied on to support a 
claim must be revealed to interested parties: 
 

Aboriginals, just like all their fellow members of the community, if they wish to 
avail themselves of legal remedies must do so on the law’s terms.  To take away 
the rights of other persons on the basis of a claim that could not be revealed to the 
maker of the decision itself would be to set those rights at naught in a way not even 
the Inquisition ever attempted.407  

 
Aboriginal people are faced with a dilemma.  In order to seek the protection of the 
Act for a site which is significant to them, they may be asked to reveal information 
about that site, which their tradition requires to be kept confidential.  The 
confidentiality of information is discussed in Chapter 4. 
 

Current Act creates adversary situation 

8.11 The current Act, and its interpretation by the Federal Court,408 put in direct 
opposition the interests of Aboriginal people in maintaining the secrecy of culturally 
sensitive information and the interests of opponents of a declaration (eg, State and 
Territory governments and developers) who seek an opportunity to challenge the 
claim of significance and test its validity.  It has led to the creation of an adversary 
situation around the issue of ‘significance’. 
 

Minister’s decision is second hand 

8.12 Under the Act the Minister has to be personally satisfied that the area or site 
is a significant Aboriginal site before making a declaration of protection.  A difficulty 
with this requirement is that the Minister does not, and in practical terms could not in 
most cases, have a real opportunity to assess the credibility or sincerity of the 
applicants.  He/she must rely to a considerable extent on the s 10 report.  This is, 
in a sense, a second hand approach to an important issue.409   In addition, the 
Minister does not necessarily have any expertise or experience in dealing with 
matters of Aboriginal tradition and belief. 
 

Role of Aboriginal people is not recognised 

8.13 The current approach fails to recognise a special role for Aboriginal people in 
determining the question whether a site is of particular significance.  It is, in this 
regard, inconsistent with minimum standards under which Aboriginal people would 
be closely involved in the evaluation of sites.410  Developing the law along those 
lines would be a way of incorporating Aboriginal values into the legal system, and 
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would be consistent with the ALRC report on recognition of Aboriginal customary 
law. 
 

New approach needed 

8.14 The Act could better achieve its purposes if a way could be found to establish 
the particular significance of an area, without at the same time destroying the 
traditions which are the basis of that significance.411  It does not follow that mere 
assertion by an Aboriginal that a site is of particular significance according to 
tradition should be sufficient to establish that fact.  A new approach to the issue 
needs to be developed, one which provides reasonable protection of the 
confidentiality of tradition and belief, and also ensures that the procedures adopted 
are fair to Aboriginal people and to other people who may be affected by the 
decision.  That approach should have as its aim an assessment of the degree and 
intensity of the belief of Aboriginal people concerning the site.  It should ensure that 
the assessment is made by a properly qualified body with relevant experience and 
that the role of Aboriginal people in the determination is recognised. 
 
 

DETERMINING SIGNIFICANCE IN OTHER JURISDICTIONS 
 

Aboriginal determination of ‘significance’ 

8.15 In some State and Territory processes the assessment of a site or area, and 
the question of its significance, are not the responsibility of the Minister but are 
assigned to independent bodies which are representative of Aboriginal people.412  
The Minister does not review the question whether the site is significant, but 
considers only whether to continue or to withdraw the protection of a place or area. 
 

Northern Territory: the AAPA 

8.16 The Northern Territory Aboriginal Areas Protection Authority (AAPA), which 
has a largely Aboriginal membership nominated by Aboriginal land councils, 
determines itself whether a site falls within the protection of the Act, and whether the 
proposed acts for which consent is sought can be carried out without damaging the 
site.  The Minister does not review its decision concerning the status of the site, but 
decides whether or not to grant a permit for acts to be done which may damage the 
site. 
 

Victoria: local Aboriginal communities 

8.17 In Victoria, under Part IIA of the Act, a local Aboriginal community can decide 
that a place or object is a place of particular significance to Aboriginal people, and 
can advise the Minister that it considers a declaration of preservation should be 
made.  The Minister’s function is not to review that decision but to decide whether 
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“in all the circumstances of the case, it is reasonable and appropriate that a 
declaration be made for the preservation of the place or object” (s 21E). 
 

Other States and Territories 

8.18 There are Aboriginal heritage bodies in Western Australia and South 
Australia.  Though not constituted in the same way as in the Northern Territory, 
they exercise similar functions.413  New South Wales, Queensland, Tasmania and 
the Australian Capital Territory do not have bodies of this kind.   
 

Submissions 

8.19 Submissions414 and consultations support the view that the questions 
concerning the particular significance of a site should be considered separately 
from any question relating to the future use or protection of that site: 

 
The question whether or not a particular place is significant …  should be separate 
from the question of what activities or work should be permitted on that land.  
These distinct issues are often blurred.  The issue of the significance of the site is 
then inextricably bound with the question of determining the final land use 
decision.  The blurring is often quite deliberately oriented to a political decision as 
to whether a particular area will qualify to be protected or not.  Proceeding in this 
manner does enormous harm to relations between Aboriginal custodians and the 
wider population.415 

 
 

SEPARATING THE ISSUE OF SIGNIFICANCE 
 
8.20 The opinion of the Review is that the assessment of the significance of an 
area or site should not remain the personal responsibility of the Minister but should 
be determined separately from the question of protection.  This can be best 
achieved by ensuring that the assessment is the exclusive responsibility of a 
competent and authoritative body or agency established for that purpose.  The 
Minister would rely on the assessment of significance in the manner established 
without inquiring into that issue.  This would leave intact the Minister’s 
responsibility to weigh up competing interests in order to determine whether to grant 
protection of the site or area.  Any change of this kind should also give Aboriginal 
people a more significant role in the assessment of significance.  The following 
sections consider some options for determining ‘significance’. 
 
 

WHO SHOULD DECIDE SIGNIFICANCE? 
 

                                            
413 The Senior Report recommends that a new representative  body  be established in WA, to 

replace the current body.  South Australia is moving administratively towards making its own 
body more representative. 

414 AAPA, sub 49, p16; AHC, sub 52, p6-7 emphasises that significance should be assessed 
separately and before any decision on future use.  The AHC also submitted that there was a 
need to involve Aboriginal custodians. 

415 AAPA, sub 49, p16. 



 

 

Decision may be made in State/Territory 

8.21 In some matters which are the subject of applications to the Commonwealth 
Minister, the question of ‘significance’ may already have been determined at the 
State or Territory level by the relevant Aboriginal heritage body.  That was the case 
with the Old Swan Brewery (Goonininup) in Perth and the Junction Waterhole 
(Niltye/Tnyere-Akerte) at Alice Springs: 
 

In practice, the review process under Territory law from application to decision by 
the Minister is likely to take closer to six months and may be longer.  It should be 
stressed that in such cases the ground work in establishing the significance of the 
site by the Authority has been done prior to the triggering of the review so that the 
review process is built on a foundation of consultation and research which in many 
cases, has been built up over years.416 

 
This is an area where it should be possible to recognise and accredit the State or 
Territory process for the purposes of the Commonwealth Act, where it meets 
minimum standards.   
 

Under a national model in which State and Territory legislation was working 
effectively, the Federal Minister would not be called upon to routinely determine 
significance, but rather the degree to which the imperative to protect a site should 
be given pre-eminence over other considerations for use of the area.417 

 
The case for doing this has been fully argued in Chapter 5, where it is 
recommended that the Commonwealth should accredit or recognise for the 
purposes of the Act decisions concerning the significance of a site by State/Territory 
Aboriginal cultural heritage bodies that meet the required standards and which 
apply definitions comparable with the Commonwealth definition. 
 
 

Reference to a State/Territory body 

8.22 Another option would be to refer the question of significance to the relevant 
agency in the State or Territory, where it has not already been determined by that 
body, provided that the body is constituted according to minimum standards.  A 
recommendation is made in Chapter 5 about referral to accredited State/Territory 
process. 
 

A Commonwealth heritage body? 

8.23 At this stage, many applications come from States such as NSW and 
Queensland which do not yet have independent Aboriginal heritage bodies.  The 
‘particular significance’ of areas and sites in States and Territories which do not 
have an approved process will have to be settled at Commonwealth level until such 
time as they meet minimum standards.  Should a national Aboriginal cultural 
heritage body be established, comprising Aboriginal custodians nominated from 
representative organisations, to take on responsibility for site assessment?  The 
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advantages of this approach are that it would recognise the self-determination of 
Aboriginal people, and their particular understanding of the issues involved in the 
decision.  But there are also problems and obstacles to this approach.   
 

Hard to replicate State/Territory agencies 

8.24 A national body, set up for the purposes of the Act could not be a true parallel 
to the current State and Territory bodies.  They are permanent bodies with a 
continuing role in the assessment and recording of sites.  The members of those 
bodies, and their staff, have knowledge of local communities and continuing links 
with them.  They deal with many cases each year.  In contrast, there are at 
present about 10-12 applications each year under the Commonwealth Act.  It 
would be difficult for the Commonwealth to establish a national Aboriginal heritage 
body with effective links to all regions of Australia or to provide it with staff and 
resources familiar with the communities and conditions of each region.  It was 
submitted to the Review that it would be difficult to obtain a panel with an 
appropriate gender balance and seniority that would have the respect and support 
of Aboriginal people from all parts of Australia.418  A panel of Commonwealth 
experts sitting in judgment over their colleagues in the States and Territories may be 
counter-productive.  There would also be significant costs associated with 
establishing a permanent body of this nature. 
 

Duplication of functions to be avoided 

8.25 In any event, an important objective of heritage protection law is to develop a 
co-operative approach, and to avoid duplication of functions.419  The first priority is 
to encourage all States and Territories to meet minimum standards by establishing 
effective Aboriginal heritage bodies for the purpose of site assessment as part of 
their primary role in heritage protection.  A specialist Commonwealth body should 
only be considered if it proves impossible to persuade the States and Territories to 
establish appropriate bodies of this kind. 
 

Conclusions: need for a new Commonwealth process 

8.26 While many situations may be resolved by reference to an existing State or 
Territory process, there will be cases where the assessment of an area has to be 
made for the purposes of the Commonwealth Act.  In Chapter 11 of the Report, 
proposals are put forward for the establishment of an independent expert Aboriginal 
Cultural Heritage Agency, which would have responsibility for the management of 
applications under the Act.  In keeping with the earlier proposal to separate the 
question of ‘significance’ from that of site protection, that body would be responsible 
for the question whether the area is of particular significance to Aboriginal people in 
any matter which could not be dealt with by referral to a State or Territory agency.  
The following section outlines the procedures which should be adopted. 
 
 
 

                                            
418 AAPA, sub 49. 
419 Interaction,  p3. 



 

 

PROPOSED PROCEDURE FOR THE COMMONWEALTH 
 

Principles for assessment 

8.27 The procedures adopted to assess whether a site is of particular significance 
as an Aboriginal site should be in accordance with these principles: 
 

 The Commonwealth should rely on the assessment made by an 
accredited State or Territory agency where appropriate. 

 The issue of significance should be considered separately from the 
question of site protection. 

 An independent body with appropriate expertise should determine the 
issue in a culturally appropriate manner. 

 Principles of confidentiality of Aboriginal traditional information should be 
respected. 

 Aboriginal people should be given a major role in establishing the 
significance of a site. 

 The Minister should rely on the assessment of significance in the manner 
established without inquiring into that issue. 

 

An expert agency 

8.28 The constitution of the agency proposed by this Report to administer the Act 
is described in Chapter 11.  It would include Aboriginal people and others with 
knowledge and experience of Aboriginal heritage issues.420  It would be an ‘expert’ 
body in the sense that its members would have recognised qualities and skills.  It 
would of necessity be constituted in an ad hoc manner for particular cases though it 
would inform itself by consultation with the relevant Aboriginal community.  It would 
also seek information from anthropologists with real knowledge of the particular 
Aboriginal community and individuals concerned, provided that their involvement is 
supported by the Aboriginal community itself.421  It may seek discussions with 
Aboriginal members of State or Territory heritage bodies and others with relevant 
experience or skills in the areas of site protection legislation.422  As a permanent 
agency, it should develop an appropriate information base about heritage issues.  
It could, for example, establish locally-based reference groups.423 
 

An ad hoc panel? 

8.29 A proposal made in submissions was to provide for an ad hoc team 
comprising Aboriginal custodians (with appropriate background in the area under 
dispute) along with similarly qualified experts experienced in preparing reports of 
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sub 48, p24. 
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the kind required under the Commonwealth Act.  Such expertise could be 
assembled by seconding staff from State and Territory sites protection agencies as 
and when required.  It is suggested that under this model, a Commonwealth 
Minister would be assured of obtaining advice from both Aboriginal people and 
relevant experts with particular skills in the areas of site protection legislation.424  
While no specific recommendation is made on this proposal, the new agency should 
be able to inform itself on issues by the most appropriate means.  In Chapter 11 it 
is recommended that an Aboriginal Cultural Heritage Advisory Council should be 
established to advise the proposed agency on issues arising under the Act, and in 
particular on the procedures to be followed and the persons to be consulted in 
making assessments for the purposes of the Act.  This Council should be 
constituted by Aboriginal people, in such a way as to strengthen links with local 
Aboriginal communities which have responsibility for heritage issues. 
 

Role for Aboriginal people  

8.30 The question whether an area is of particular significance according to 
Aboriginal tradition is a question which, as stressed earlier, should be based on an 
assessment of the degree and intensity of the belief of the local Aboriginal 
community connected with that site.   
 

The issue should not be whether, judged by the norms and values of our secular 
culture or our religions, the sites are important, but whether they are important to 
Aboriginals in terms of the norms and values of their traditional culture and beliefs.  
In other words the issue is not whether we can understand and share the 
Aboriginal beliefs, but whether, knowing they are genuinely held, we can therefore 
respect them.425 

 
The independent agency should closely consult the Aboriginal community and in 
particular the traditional owners/custodians.426  The assessment of significance 
should be based on the participation of the relevant Aboriginal community, 
communities or individuals and any anthropological reports or information provided 
with their consent. 
 
 

Respect for confidentiality 

8.31 The procedures adopted by the agency to determine the issue of 
significance should respect the confidentiality of Aboriginal information and avoid 
the need for unauthorised disclosure of information.  Although there is a body of 
opinion that all information about Aboriginal heritage should be made available for 
assessment purposes, in order to maintain credibility,427 the fact is that 
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non-Aboriginal people have little or no competence to express an opinion about the 
significance of an area or site to Aboriginal people, and seldom have any basis on 
which to challenge their credibility.  The threat of exposure of confidential 
information to persons not culturally entitled (and opposed to the protection sought) 
would deter such submissions at all and undermine the Act.428  The essential issue 
is the competence and credibility of the agency responsible for the determination. 
 
 
 

No adversary procedure 

8.32 The issue of significance should not be exposed to an adversary procedure, 
or to review by the courts on the subjective question of fact.  In particular, religious 
beliefs should not be exposed to this kind of scrutiny.  Protection of significant sites 
does not have the same consequences as the establishment of a claim to land 
rights, and need not be dealt with by the same kind of procedures.429  These issues 
are not exposed to an adversary procedure in State and Territory jurisdiction and 
there would be no need to do so at Commonwealth level, taking into account that 
the question of significance would be determined by an independent body with 
appropriate expertise and that it would be considered separately from the question 
of protection.  Only in the most exceptional circumstances would a challenge to the 
questionof significance be necessary. 
 
 
 

Independent assessment to be basis of Minister's decision 

8.33 The opinion or conclusions of the agency as to the significance of a site 
should be binding on the Minister.  This is entirely consistent with the Guidelines 
and with the practice adopted in those States and Territories which have 
established independent Committees for site assessment.  It would avoid most 
problems about confidentiality of information and any need for a Minister of a 
particular sex to be appointed. 
   
 
 

Jurisdictional fact 

8.34 The Review has some concerns that, if the opinion of the agency 
establishing the significance of an area or object for the purpose of making 
declarations were to be considered a question of jurisdictional fact, this would result 
in the courts engaging in broad factual inquiries directed at determining this issue 
for themselves and might be used to undermine the policy objective of separating 
out that issue.  The Review therefore considers that the Act should contain a clear 
statement of intention to the effect that the decision of the agency as to whether an 
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area or object is one of significance should be conclusive.  This is not to suggest 
that judicial review on administrative laws grounds should be excluded; rather that 
in addition to detracting from the policy objectives noted earlier, a jurisdictional fact 
approach would increase uncertainty by opening up the decision on significance to 
challenge as a factual question even where there is no other suggestion of legal 
error on the part of the agency. 
 
 
 

SOME SPECIAL ISSUES 
 

Differing views about significance 

8.35 Cases will arise from time to time where there are differences of opinion 
between Aboriginal people as to who should speak for an area or who has a 
genuine interest in particular sites in that area.430  There may also be differences of 
opinion about the significance of sites: 
 

In an old culture which is in a fairly fragmented state there will be differing 
knowledge among different people and in some cases quite restricted knowledge of 
areas of particular significance.  Some changes will be presented as longstanding 
and permanent.431 

 
These cases represent a small proportion of applications to the Commonwealth 
Minister, but they present considerable difficulty. 
 

Part of traditional life 

8.36 Differences of these kinds arise as a normal part of traditional life, where 
groups live in and are responsible for overlapping areas.  There may be more than 
one set of custodians, each with a recognised interest.  The background to 
differences were explained in a submission from the Northern Land Council in this 
way: 

 
The custodians may be a different or a wider group of people than the traditional 
Aboriginal owners.  Eg an important sacred site has dreaming lines radiating from 
it and passing through extensive areas of country belonging to different groups of 
Aboriginals.  All of those groups may contain members who share some kind of 
responsibility for the site, but who are not necessarily under a primary spiritual 
responsibility for the site.  When custodians who are not traditional owners have 
been consulted in preference to those with primary spiritual responsibility this 
causes disputes and weakens the protection.432  

 

                                            
430 Such differences have been noted by reporters: Chaney Broome Crocodile Farm s 10 report 

generally from pp28-55; Menham Old Swan Brewery (Goonininup) s 10 report, pp2, 7 and 29; 
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Differences may also result from causes such as displacement and 
dispossession.433  The result is that different groups may hold entirely different, but 
nevertheless sincere, beliefs about an area or site.  These factors should not be 
used against Aboriginal people. 
 

Resolve issues according to Aboriginal culture 

8.37 The fact that inconsistent claims are made does not necessarily mean that 
an adversary procedure should be conducted, or that evidence should be tested in 
open court by cross-examination.  The Hindmarsh Island (Kumarangk) case has 
shown the destructive nature of that process for Aboriginal people; it should be 
avoided where possible.  It is not necessary to turn an issue primarily directed to 
the exercise of a ministerial discretion into an inquiry as to who has the primary right 
to land.434  What is needed is a procedure to enable the issues to be assessed in a 
manner appropriate to Aboriginal culture.435  Ideally the question should be dealt 
with at State or Territory level.  State Aboriginal heritage committees should have 
procedures, such as those recommended in the Senior Report, to deal with these 
issues.436 
 

Assessing the range of beliefs 

8.38 An assessment would not necessarily have to decide which of two groups 
had the better claim.  It may not be possible to resolve that question.437  It might 
appropriately report on the views of all relevant people: 
 

It is fundamental to Aboriginal knowledge that the views of each individual count, 
and that the whole view can only be obtained by adding up all the various 
individual views.  It is culturally destructive and assimilationist to suggest that 
any one Aboriginal person can speak for a large number of other Aboriginal 
people.438 

 

The essential question as far as the Commonwealth is concerned is whether the 
area is an area of particular significance to a group of Aboriginal people, and the 
degree and intensity of their belief about that place.  If the area is considered to be 
significant to that group, then even if another group of individuals has a different 
opinion, it would be open to the Minister to make a declaration under the 
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434 See the observations of Wilcox J in Bropho v Tickner (1993) 40 FCR 165 at 172-174. 
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436 The Senior Report recommends that the Western Australian AHPA determine the significance, 
extent or existence of a site, the impact of a proposal on a site, and the right to speak for an area: 
pp 140-3. 

437 Sutton, sub 2: the search is for ‘reliability’, not the ‘truth’. 
438 Baldwin Jones, sub 18. 



 

 

Commonwealth Act.  The fact of differing opinions could, of course, be taken into 
account. 
 

Agency to develop a procedure in consultation 

8.39 The agency should seek the advice of the advisory council as to the best 
procedure to adopt where there are differences of the kind mentioned.  Flexibility 
should be permitted, for example, through the appointment of more than one 
reporter.439  There may be some cases which are suitable for reference to a 
committee or panel of local Aboriginal people for consideration. 
 

Contradictions 

A similar approach could be adopted in the case where allegations are made that 
Aboriginal people have expressed contradictory or inconsistent opinions.  This 
issue was dealt with in the Report of the Resource Assessment Commission.440  To 
meet arguments that the concerns were not traditional but of recent origin, that 
inquiry drew on reviews showing a consistent incidence of Aboriginal concern over 
access and disturbance to sites in the area.441  It concluded that past contradictions 
should not detract from the weight of custodians’ current views. 
 

Protection should not be denied 

8.41 The Minister should not refuse to handle an application just because other 
Aboriginal people do not agree with the application.  The fact that the area is not 
significant to one local group does not mean that it is not significant to others.  The 
important issue is that if an application meets the necessary requirements, it is 
treated as any other application would be.  As with other sites, protection should be 
provided, if necessary while these processes occur.  It should not be the role of 
these processes to resolve disputes among Aboriginal people about the 
significance of their heritage or whether it should be protected.  These disputes 
should be resolved by Aboriginal people among themselves.  Where differences of 
opinion do arise those differences can be taken account of during the reporting 
process. 
 
 

ESTABLISHING INJURY OR DESECRATION 
 
8.42 In addition to being satisfied that the area is a significant Aboriginal area, the 
Minister has to be satisfied that the area “is under threat of injury or desecration.”  
The Act provides that: 
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440 Resource Assessment Commission  Kakadu Conservation Zone Inquiry Final Report  Volume 1  

1991.  See also Stewart Kakadu s 10 report, pp 22-24.  Levitus, sub 45 describes the approach of 
the Resource Assessment Commission to the questions of historic length of beliefs, 
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(2)  For the purposes of this Act, an area or object shall be taken to be injured 
 or desecrated if: 

 (a) in the case of an area: 
   (i)  it is used or treated in a manner inconsistent with  

  Aboriginal tradition; 
   (ii)  by reason of anything done in, on or near the area, the  

  use or significance of the area in accordance with  
  Aboriginal tradition is adversely affected; or 

   (iii) passage through or over, or entry upon, the area by any  
  person occurs in a manner inconsistent with Aboriginal  
  tradition; or 

 (b)  in the case of an object - it is used or treated in a manner 
 inconsistent with Aboriginal tradition; and references in this 
 Act to injury or desecration shall be construed accordingly. 

 
(3)  For the purposes of this Act, an area or object shall be taken to be under 

threat of injury or desecration if it is, or is likely to be, injured or desecrated. 
 

8.43 The question of injury or desecration is closely linked to the question whether 
the area is significant according to Aboriginal tradition, to the nature of that 
significance and to the effect on tradition of the proposed acts constituting the 
threat.  The assessment of the way in which the threatened action is inconsistent 
with Aboriginal tradition, or adversely affects the significance of the area in 
accordance with tradition should be dealt with in the same manner as the question 
of significance. 
 

RECOMMENDATIONS ON DECIDING SIGNIFICANCE 
 

RECOMMENDATION: BASIS OF ASSESSMENT 
8.1 The question whether an area or site should be considered an 
area or site of particular significance according to Aboriginal tradition 
should be regarded as a subjective issue to be determined on the basis of 
an assessment of the degree of intensity of belief and feeling of 
Aboriginal people about that area or site and its significance. 

 
RECOMMENDATION: RELYING ON STATE/TERRITORY ASSESSMENT 
8.2 Where an assessment has been made of substantially the same 
issue [concerning the particular significance of an area] in the 
State/Territory process, it should be possible to rely on that assessment 
in the Commonwealth process.   

 
RECOMMENDATION:  
REFERRAL TO ACCREDITED STATE/TERRITORY PROCESS 
8.3 If a State or Territory Aboriginal Cultural Heritage Committee 
is constituted according to minimum standards and has the function of 
assessing the significance of an area according to Aboriginal tradition, 
there should be an accreditation process to allow the matter to be 
referred by the Commonwealth to that agency for consideration. 

 
RECOMMENDATION:  
AN ABORIGINAL CULTURAL HERITAGE COMMITTEE 



 

 

8.4 If the States and Territories do not consider establishing 
appropriate bodies to deal with heritage issues, the Commonwealth 
should establish an appropriately constituted Aboriginal Cultural 
Heritage Committee, to ensure that Aboriginal people are given a major 
responsibility in establishing the significance of a site. 

 
RECOMMENDATION: SEPARATING ISSUE OF SIGNIFICANCE 
8.5 The issue of significance should be considered separately from 
the question of site protection. 

 
RECOMMENDATION:  
ASSESSMENT BASED ON ABORIGINAL INFORMATION 
8.6 Where an assessment of significance of an area or site has to be 
made, it should be based on information provided by and consultations 
with the relevant Aboriginal community, communities or individuals 
and on any anthropological reports or information provided with their 
consent.   

 
RECOMMENDATION:  
ASSESSMENT TO BE BINDING ON MINISTER 
8.7 The opinion or conclusions of the agency recommended in 
Chapter 11 as to the significance of a site should be binding on the 
Minister. 

 
RECOMMENDATION: DIFFERENCES OF OPINION 
8.8 (a) The agency recommended in Chapter 11 should develop, with 
the advice of the recommended advisory council, procedures to be used, 
if necessary, to deal with situations where there are differences of 
opinion between Aboriginal people as to who has responsibility for an 
area. 

 
8.8 ( b) The agency recommended in Chapter 11 should report on 
whether there is a group to whom the area is an area of particular 
significance, and the degree and intensity of the belief about that place.  
If there are differing opinions among Aboriginal people on that question, 
these opinions should be included in the agency’s report. 

 
RECOMMENDATION:  EFFECT OF THREAT 
8.9 The assessment of the way in which the threatened action is 
inconsistent with Aboriginal tradition or adversely affects the 
significance of the area in accordance with tradition should be dealt with 
in the same manner as the question of significance. 

 



 

 

CHAPTER 9 
 
 

ENCOURAGING AGREEMENT: 
THE ROLE OF MEDIATION 

 
 
9.1 Under its terms of reference the Review has been asked to look at two 
aspects concerning mediation.  These are: 
 

  • whether there is adequate scope under the Act for applications 
to  be successfully resolved through mediation (term xi); and 

  • whether the Act makes appropriate provision for the protection 
  of areas and objects while mediation or reporting processes 
are   under way (term x). 

 
9.2 This chapter considers the role of mediation in heritage protection, how it fits 
in with the Act and State/Territory procedures and what the problems and outcomes 
have been.  It examines how mediation and similar procedures (including early 
intervention and consultation) can be made more useful to resolve the tensions 
between the competing goals of developers seeking certainty and confidence in 
planning developments, and Aboriginal people seeking to protect sites that are 
important to them.  It looks at the standards that should apply to these procedures. 
 
 
 
THE ROLE OF MEDIATION IN THE ACT 

What is mediation? 

9.3 Section 13(3) of the Act authorises the Minister to nominate a person to 
consult with persons he considers appropriate with a view to resolving, to the 
satisfaction of the applicant or applicants and the Minister, any matter to which the 
application relates.  This section is used to bring together applicants and interested 
parties, for example, the developer and State/Territory agencies for mediation, 
which is the process where an independent third party helps people in dispute to 
come to an agreement.442  Justice French, President of the National Native Title 
Tribunal describes the process of mediation as follows: 
 

It requires that the parties should identify their own and others’ real interests and 
objectives, consider a variety of options to accommodate those interests, develop 
criteria of legitimacy to test the fairness of agreements which might emerge from 
the process and consider what are the likely best alternatives to a negotiated 
outcome.  In the context of a native title application, they would be either litigation 
or abandonment of the application.443 

                                            
442 Aboriginal and Torres Strait Islander Social Justice Commissioner  Native Title Report July 

1994-June 1995  AGPS  1995, p 107. 
443 Justice French “The Role of the Native Title Tribunal”  in  Native Title News  Vol 1 No 2  1994, 

p 15. 



 

 

 

Mediation under the Act and State/Territory law and practice 

9.4 State and Territory laws may provide for mediation and dispute resolution.  
For example, the Northern Territory Aboriginal Sacred Sites Act 1989 provides that 
an applicant for permission to develop may request a conference with the 
custodians, and either party may request that such a conference be held in the 
presence of the Aboriginal Areas Protection Authority (AAPA) or a member of the 
AAPA.444  Planning procedures may require developers to approach the traditional 
custodians to seek agreement about a proposed activity.  The relevant Minister 
may be required to consult before consent to develop is given.  One question that 
arises is: should similar processes be repeated when an Aboriginal person applies 
for protection to the Commonwealth if the parties have exhausted comprehensive 
and appropriate mediation and consultation procedures at State or Territory level. 
 

How mediation has been used under the Act 

What is effective mediation? 

9.5 In the context of protection of Aboriginal cultural heritage the Review 
considers that mediation is effective if: 

  • it is genuine on the part of both parties and reasonably  
 expeditious so that protection can continue without undue delay 
 or expense; 

  • agreement is reached; 
  • the agreement is implemented by both parties; and 
  • Aboriginal heritage is protected to the satisfaction of the 

applicant. 
 

Appointment of mediators 

9.6 Out of 111 cases445 the Minister appointed a mediator or mediators in the 22 
cases listed below.  In three of these cases the Minister appointed two mediators, a 
male and a female. 

  • Point Lookout, 
North Stradbroke Island (Qld)  1984 

  • Oyster Cove, 
Hobart (Tas)  1985 

  • Bennet Brook 
1, Perth (WA)  1985 

  • Moreton Island, 
Brisbane (Qld)  1987 

  • Yass Burial 
Site, (NSW)  1987 

  • Old Swan 
Brewery (Goonininup), (WA)  1988 

                                            
444 Sections 20(3) and (4). 
445 A case may involve a number of applications. 



 

 

  • Angel Beach 
Housing, Ballina (NSW)  1988 

  • Arukun, Cape 
York (Qld)  1989 

  • Bright Point, 
Magnetic Island (Qld)  1989 

  • Coen (Qld) 
 1989 

  • North Creek 
Bridge, Ballina (NSW)  1991 

  • Junction 
Waterhole (Niltye/Tnyere-Akerte) (NT)    

      (a male and 
a female) 1991 

  • Strehlow 
Collection, Adelaide (SA) 1992 

  • Iron Princess, 
Whyalla (SA) 1993 

  • Moana Beach, 
Adelaide (SA)   

      (a male and 
a female) 1993 

  • Cast of 
Truganini’s Death Mask (Tas)  1993 

  • Century Mine, 
Carpentaria (Qld)  1994 

  • Lakes Barrine 
and Eacham (Far North Qld) 1994 

  • Bow River 
Diamond Mine, Kununurra (WA)   

      (a male and 
a female) 1994 

  • Broome 
Crocodile Farm (WA)  1994 

  • Boobera 
Lagoon, Moree (NSW)  1994 

  • Ban Ban 
Springs, Gayndah (Qld)  1995 

 

Cases where agreement reached 

9.7 Of the 22 cases in which a mediator was appointed, and about which the 
review had sufficient details, formal agreement was reached in seven cases.  
These were: 

  • Iron Princess, Whyalla (SA) 
  • Moana Beach, Adelaide (SA)  
  • Strehlow Collection, (SA)446 
  • Point Lookout, North Stradbroke Island (Qld) 

                                            
446 For details on this case, see Chapter 12. 



 

 

  • Bow River Diamond Mine, Kununurra (WA) 
  • Angel Beach Housing, Ballina (NSW) 
  • North Creek Bridge, Ballina (NSW) 

 

Case Study – Bow River Diamond Mine, WA, 1994 

9.8 The applicants started writing to the Commonwealth Minister in July when 
the mining company applied to the State Minister for consent to explore and mine on 
a station in the Kimberly region where there were sites which had been recognised 
as significant in ethnographic and archaeological surveys.  The applicants kept the 
Commonwealth Minister informed about the progress of State proceedings.  The 
relevant State heritage committee (ACMC) recommended that the Minister not 
grant consent.  However, the State Minister consented to exploration.  When the 
mining company told the applicant that they proposed to proceed on the basis of the 
consent, the applicant asked for a s 9 declaration.  The Commonwealth Minister 
did not make a declaration but instead the Minister’s office asked the mining 
company to stop exploration activity voluntarily.  The Minister appointed two 
mediators.  The mining company did not agree to stop ground-disturbing activity 
while mediation took place.  The applicants filed for an injunction in the Supreme 
Court of WA.  The mining company then agreed to stop work and enter mediation 
under the Act.  The parties reached agreement as a result of the mediation. 
 

Cases in which agreement implemented 

9.9 Of the cases in which agreement was reached, it has been implemented in 
only four.  These were the Strehlow Collection, Point Lookout, Bow River Diamond 
Mine and North Creek Bridge cases.447  Reasons for non-implementation appear 
to include circumstances in which: 

  • there was later dispute about the terms of the agreement; and 
  • it involved costs that the State/Territory government was not 

 willing to pay and the agreement depended on a large amount of 
 funding from a government agency (not a direct party to the 
 agreement) which made a decision not to pay it. 

 

Cases in which no agreement was reached 

9.10 No agreement was reached in nine448 of the cases the Review has details 
about.  Reasons for failure to reach agreement appear to include: 

  • unwillingness of a party to negotiate or protect, particularly 
where  a State or Territory government is involved; 

  • the costs involved in protecting heritage; and 
  • that there was no incentive to reach agreement. 

 
 

Other outcomes 

                                            
447 See Table, following para 9.15. 
448 In two of the cases, mediation is still going on: see Table, following para 9.15. 



 

 

9.11 If judged by the number of agreements reached and implemented, mediation 
under the Act does not appear to have been highly effective as a means of resolving 
applications or of protecting heritage.  However, in some cases, although no 
agreement was reached, or the agreement was not implemented, the parties 
benefited from speaking face-to-face for the first time, and a greater understanding 
of each other’s views and the reasons for them was achieved.  For example, in the 
Iron Princess case (in which the agreement was reached but not implemented) the 
mediation process provide machinery for ongoing co-operation between BHP and 
the Aboriginal community.449 
 

Factors influencing a successful agreement 

9.12 Agreements appear to be more likely to be reached in cases where the 
activity of concern has halted during mediation because there is either a s 9 
declaration, a s 12 application, or an injunction, or because the company has 
agreed to halt operations during the mediation.  This was the case in five of the six 
cases in which agreement was reached.  Of the nine cases where agreement was 
not reached, activity continued at least to some extent during mediation in four 
cases, activity had not yet started in four others and in only one case the activity of 
concern had been halted (voluntarily).450  This supports the view that declarations 
should be in place while mediation occurs.  It protects sites and also provides an 
incentive to the party whose activity is of concern to negotiate.  It could be said to 
even up the balance of power, which more often favours development interests. 
 

Cases where damage occurred during mediation 

9.13 There appear to be a number of cases where the effectiveness of mediation 
can be questioned because activities of concern continued during mediation and 
damage occurred during that time.  These are: 
 

  • Century Mine 
  • Boobera Lagoon 
  • Lakes Barrine and Eacham 

 
These are all recognised as significant sites. 
 

Case study – Lake Barrine and Lake Eacham, North Queensland, 1994451 

The Dulgubarra Aboriginal Corporation applied for a s 10 declaration in March 
1994.  It was claimed that Lakes Barrine and Eacham, significant Aboriginal areas 
were being injured and/or desecrated by expanding tourist activities including lake 
cruises and swimming.  The applicants wanted a role in the management of the 
national park to enable them to protect the site.  ATSIC commissioned a research 
report.  A mediator was appointed in September 1995.  The activities have 

                                            
449 Wootten Iron Princess s 10 report (1993), page 17. 
450 See Table, following para 9.15. 
451  See Annex VII for further details. 



 

 

continued in the meantime and no agreement or resolution of the matter has been 
reached after two years. 
 

Mediation at State/Territory level 

9.15 In some cases mediation occurred at State/Territory level after application 
was made under the Commonwealth Act.  These include Skyrail and Coorlay 
Lagoon.  In the case of Coorlay Lagoon the site was unprotected during State 
mediation (which was unsuccessful) and further damage to the site occurred.452  In 
the case of the Pinnacles, Broken Hill, State mediation processes are continuing 
and the application remains open while this occurs. 
 

                                            
452 Draper, sub 59. 



 

 

Details of s 13 Mediations 
 

 
NAME 

 
Year

 
Outcome of s 13 mediation

s 9 declaration during 
mediation?

Junction Waterhole 
(NT) 

1991 (a male and a female)  
–  no agreement reached 

Before and after 
but not during mediation 

Iron Princess, 
Whyalla (SA) 

1993 Agreement reached 
but not implemented 

No, but company agreed no
to mine 

Moana Beach, 
Adelaide (SA) 

1993 Agreement reached but not 
implemented 

No, developer agreed to ha
while mediation 

Strehlow Collection, 
Adelaide (SA) 

1992 Agreement reached and 
implemented (see Ch 12) 

A number of s 12 
declarations 

Oyster Cove, 
Hobart(Tas) 

1985 Unclear if agreement reached 
as result of mediation 

No 

Cast of Truganini’s Death 
Mask, Hobart (Tas) 

1993 Negotiations over purchase of 
mask unsuccessful 

No 

Arukun, Cape York 
(Qld) 

1989 Agreement not reached No, company agreed to 
restrain its activities 

Ban Ban Springs, 
Gayndah (Qld) 

1995 Not yet completed No, pumping continued 
during mediation 

Century Mine, 
Carpentaria (Qld) 

1994 Not yet completed No, some activity cont. 
during mediation 

Bright Point, 
Magnetic Island (Qld) 

1989 No formal agreement Yes, 2, developer agreed to
halt temporarily 

Moreton Island, 
Brisbane (Qld) 

1987 No agreement reached No, drilling continued with 
monitor 

Lakes Barrine and Eacham, 
(Far North Qld) 

1994 No agreement reached No, damaging activities 
continue during mediation 

Point Lookout, North 
Stradbroke Island (Qld) 

1984 Agreement reached No 

Coen (Qld) 1989 Completed but outcome 
unknown (case still open) 

No 

Bennet Brook, 1, 
Perth (WA) 

1985 Options developed but no 
agreement reached 

No, proposal only 
 

Bow River Diamond Mine, 
Kununurra (WA) 

1994 (a male and a female) 
Agreement reached 

No, but there was an 
injunction which started 
mediation 

Broome Crocodile Farm 
(WA) 

1994 No agreement reached Yes, 2 

Old Swan Brewery 
(Goonininup) (WA) 

1988 No agreement, applicant 
rejected appointment 

Yes 

Angel Beach Housing, 
Ballina (NSW) 

1988 Agreement reached, but not 
implemented 

No, but no activity during 
mediation 

North Creek Bridge, Ballina 
(NSW) 

1991 Agreement reached, not known 
if implemented 

Not known 

Boobera Lagoon, Moree 
(NSW) 

1994 Not yet completed No, activities threatening sit
continue 

Yass Burial Site, (NSW) 1987 Completed but outcome 
unknown 

Yes 

Lake Victoria, Mildura (NSW) 1995 Mediation appointment being 
considered 

Not yet 



 

 

Advantages of mediation 

It resolves disputes to everyone’s satisfaction in some cases 

9.16 Although under the Act mediations have not had a high rate of success, in 
some cases it has resolved the dispute in a way which satisfies both parties. 
 

Case study – North Creek Bridge, Ballina NSW 1991 

9.17 There was a bitter legal dispute between the Jali Local Aboriginal Council 
and the Ballina Shire Council over the building of a bridge over North Creek in East 
Ballina.  The eastern approach to the Bridge threatened to destroy one of the 
State’s most important shell middens (believed to be 12,000 years old) and to 
damage a site known as the Fish Trap.  The Commonwealth Minister appointed 
two mediators under the Act.  As a result of the agreement reached in the 
mediation the Council agreed to build a protective barrier next to the eastern 
approach works of the bridge which would prevent tides or floods scouring away the 
midden.  A special culvert would protect the Fish Trap.453 
 
Inclusion in Act enables Aboriginal people to bargain  
from a position of strength 
 

9.18 The Land, Heritage and Culture Branch of ATSIC considers that section 
13(3) has been one of the less apparent strengths of the legislation.  A mediator 
has been appointed under this section where there has been a reasonable 
likelihood that the applicant and other parties may be able to find a solution without 
the Minister making a declaration.  The threat of a declaration has brought the 
parties to the negotiating table in some cases.  The Heritage branch cites Century 
Zinc Mine (Qld), Bow River Diamond Mine (WA) and Ban Ban Springs (Qld) as 
examples of this.454  The Central Land Council also considers that the deterrent 
effect of the act may have helped to bring the parties together.455  However, in the 
Bow River case, the applicant had to get an injunction before the mining company 
would negotiate.456  The agreement in Ban Ban Springs has not been 
implemented. 
 

Establishes lines of communication and avoids future disputes 

9.19 Mediation has helped to establish a basis for future relationships in some 
cases.457  Wootten in the Iron Princess case commented that: 

 
The value of the agreement lies not only in the resolution of the immediate 
problems, but in providing machinery for ongoing co-operation between BHP, the 
major economic institution in the area, and the Aboriginal community.458 

                                            
453 The Jali had initiated proceedings in the NSW Land and Environment Court. The agreement 

reached at the mediation was lodged with the Court and was the basis for the proceedings being 
discontinued. The agreement makes provision for a joint Committee of Management with an 
on-going role to resolve disputes. 

454 ATSIC, sub 54. 
455 CLC, sub 47, p 12. 
456 See case study, para 9.8. 
457 Wootten Iron Princess s 10 report (1993), p 17. 



 

 

 

This may be particularly important where there is going to be an ongoing 
relationship with the developer.  In the case of Iron Princess, an Aboriginal 
committee was to be established which would work with BHP to survey other areas 
with a view to avoiding any future disputes.  A similar result was achieved in the 
North Creek Bridge case where an outcome of the mediation was to provide a 
framework for ongoing consultation.459  Face-to-face mediation with members of 
an Aboriginal community may help to educate developers about Aboriginal heritage 
concerns.460  Parties may be less likely to take entrenched positions, and more 
likely to resolve issues amicably.  One submission says that: 

 
… to date there have been a number of declarations which have resulted in much 
controversy, intensive media attention and antipathy between the various 
interested parties, which places a great strain upon applicants.  Mediation is 
therefore an important step in the process and there should be emphasis on this 
aspect of the process, as long as this does not compromise the interests of 
applicants.461 
 

9.20 Some submissions from farmers, miners and developers support an 
approach which enables them to talk directly with Aboriginal people.462  Reporters 
dealing with contentious issues have observed that mediation may facilitate 
co-operation between Aboriginal and non-Aboriginal people by overcoming distrust 
in the early stages of a development.463 

Greater participation and control 

9.21 Mediation has the potential to give Aboriginal people greater participation 
and control over decisions about, or proposals affecting, their heritage.  One 
submission says that it achieves cultural heritage decisions which reflect Aboriginal 
values: 

 
Reform provisions should not merely ‘take into account’ the wishes of Aboriginal 
groups, but rather seek actively to facilitate their wishes, through allowing them to 
negotiate agreements with and through parties which fully recognise the 
significance to them of sacred sites and cultural heritage.464 

Outcomes more likely to last 

9.22 The Aboriginal and Torres Strait Islander Social Justice Commissioner 
supports mediation and negotiated outcomes in native title claims in principle.  
Agreed outcomes are more likely to endure and will have a better effect on the 
relationships of the parties than outcomes decided by a court.  Where parties make 

                                                                                                                                    
458 Wootten Iron Princess s 10 report (1993), p 17. 
459 See above, para 9.17. 
460 MNTU, sub 17; ALSWA, sub 56. 
461 CLC, sub 47. 
462 See for example CRA, sub 9; AMEC, sub 48, p 30; NFF, sub 53, p 4. 
463 See for example, Saunders Hindmarsh Island (Kumarangk) s 10 report (1994), p 52. 
464 MNTU, sub 17, p 6. 



 

 

an agreement to resolve a dispute they own the outcomes and have an investment 
in its success.465 
 

Enables a wider range of positive options to resolve disputes to be developed 

9.23 Legal solutions, or protective declarations, can only respond to the 
immediate crisis.  In many cases, there are much wider heritage protection issues 
of which the immediate dispute is a small part.  This was so in the Broome 
Crocodile Farm case, where the s 10 reporter and mediator said: 

 
A mediated outcome to this dispute remains the better option, but such an outcome 
may not be possible.  Whatever the outcome of this particular dispute however, 
every effort should be made to achieve an Aboriginal/Government agreement on 
the correct approach to be adopted for Aboriginal Heritage protection in this 
important area …466 
 

Even within the confines of a particular dispute, there is a potential for a wider range 
of options to be developed to resolve the dispute.467 The Association of Mining and 
Exploration Companies sees mediated resolutions of applications as “infinitely 
more preferable than a formal declaration”.468 

 
 
WHAT ARE THE PROBLEMS AND CONCERNS WITH MEDIATION? 

Concerns about mediation 

Sites are non-negotiable 

9.24 One submission raises problems about mediating over sites: 
 
Fundamentally mediation over spiritual convictions is nonsensical to Anangu 
custodians.  Negotiating over sites is very different to negotiating over land and 
offering areas vacant of sites for exploration or farming activity in return for some 
economic gain.  Sites are simply non-negotiable areas, any negotiations would 
always be in the context of the shadow of development proposals.469 
 

Gender imbalance 

9.25 One submission says that gender balance within Anangu society would also 
cause problems in mediations over sites.470 
 

Aboriginal people need resources for effective negotiation 

                                            
465 Aboriginal and Torres Strait Islander Social Justice Commissioner  Native Title Report July 

1994-June 1995  AGPS  1995, p 107. 
466 Chaney Broome Crocodile Farm s 10 report(1994), p 5. 
467 See Saunders Hindmarsh Island (Kumarangk) s 10 report (1994), p 52; ALSWA, sub 56. 
468 AMEC, sub 48. 
469 PC, sub 28. 
470 PC, sub 28. 



 

 

9.26 Submissions are concerned that to negotiate effectively Aboriginal people 
need resources to commission surveys and reports.471  Structures necessary to 
support effective mediation include providing Aboriginal people with the resources 
and time to work out what they want out of the mediation.472  In the Iron Princess s 
10 report, Wootten emphasises the importance to the Aboriginal people involved in 
the mediation of having access to professional advice and assistance.  He 
commented that without that advice and assistance it would have been much more 
difficult for him to ensure that the Aboriginal people understood the proceedings and 
the issues, and were aware of their implications.473 
 

May be culturally inappropriate 

9.27 Behrendt raises a number of concerns about mediation as a dispute 
resolution mechanism where Aboriginal people are involved.  She says that for 
cultural reasons “the aspect of neutrality for Aboriginal and Torres Strait Islander 
mediators can be tenuous because of mediator family ties and alliances, being 
known to the disputants or knowing too much about the nature of the conflict”.474  
She says that a model of dispute resolution that fits Aboriginal culture and values 
should be adopted for disputes involving Aboriginal people.475  One submission is 
concerned that mediation processes, although important, have not given 
appropriate consideration to affiliated Elders or their proposed representatives.476 
 

Mediation may be inconsistent with the objects of the Act 

9.28 The Review was told of concerns that heritage protection may be 
compromised in the process of mediation.  For example, one submission says that 
there is a danger that where the applicant has asked for a s 10 declaration the 
matters that must be considered in a s 10(4) report may be overlooked in a 
mediation and the applicants forced into a compromise which does not 
appropriately preserve and protect areas or objects of particular significance to 
Aboriginal people.477  Another submission gave the Moana Beach case as an 
example of this.  It says: 

 

… the Aboriginal cultural significance of the site was never a central feature of the 
mediation process – the extent and nature of the area of cultural significance should 
have been the baseline of the mediation process, rather than being cast as the 
negotiable currency of forging a compromise.  In the end, all of the pressure to 
compromise was on the Kaurna – to give up their cultural heritage, ancestral 
burials etc.  The developers never swerved from their adherence to a high profit 
margin and maximum development of the Aboriginal site they had already 

                                            
471 Nayutah, sub 20; see also Behrendt, L  Dispute Resolution within Aboriginal Communities as a step 

towards Self-determination and the Recognition of Sovereignty  (unpublished paper), p 54. 
472 Aboriginal and Torres Strait Islander Social Justice Commissioner Native Title Report July 

1994-June 1995  pp 112-116.          
473 Wootten Iron Princess s 10 report (1993), p 22. 
474 Behrendt, L  Dispute Resolution within Aboriginal Communities as a step towards Self-determination 

and the Recognition of Sovereignty  (unpublished paper), p 52. 
475 As above, also at p 52. 
476 Mutthi Mutthi, sub 50. 
477 ALRM, sub 11. 



 

 

partially destroyed …  There was nothing to work with to achieve a compromise, 
except the badgering of the Kaurna to accept cultural destruction.478 
 

The submission says that the State insisted that any agreement be cost neutral, but 
that the compromise reached was not cost neutral, and is believed to have fallen 
through leaving the site still under threat. 

It comes too late in the process 

9.29 The late stage in the process that mediation occurs under the Act may be a 
reason why mediation did not succeed in a number of cases.  Positions may be 
entrenched or the development may be too far down the track.  It may come after 
lengthy State/Territory planning processes.479  For this reason mediation is not 
attempted even though reporters hold the view that mediation may have been 
possible at an earlier stage.  This was the case in Skyrail.  A mediator was not 
appointed, but the reporter commented: 

 

A mediation process, begun earlier in the development, may have led to an agreed 
approach between the Aboriginal people and the developers.  Instead there has 
been until very recently something of a standoff between them.  From the 
Aboriginal viewpoint this owed a lot to a sense of frustration and disempowerment 
over the development of the project …  While there is a perception that the 
Djabugay people were opposed to the construction of the Skyrail … the Djabugay 
people put it to me that they were not anti-development but wanted to ensure a 
proper process of negotiation with them early in the development proposal over 
the use of the land …480 
 

Other reporters agreed that a mediation or consultation process much earlier might 
have avoided the crises that resulted in the delays in projects and the stress for 
applicants that go with applications under the Commonwealth Act.481  In the case 
of the Hindmarsh Island (Kumarangk) case, the time for mediation had passed by 
the time an application under the Commonwealth Act was made.  Entrenched 
mistrust and ill feeling as well as the lack of time available for mediation (with the 
threat of immediate resumption of construction once the s 9 declarations had 
expired) made any prospect of mediation impossible.482 

No protection while mediation proceeds 

9.30 Submissions were concerned that often the action threatening the sites, 
objects or areas in question continues while mediation proceeds.483  For example, 
one submission says that there is no legislative protection for the area or object,484 
other than perhaps a verbal agreement to remove the threat.  It pointed out that the 
Minister has tended to appoint a mediator instead of making a s 9 or s 10 
declaration.  While the Minister may consider that the threat of a declaration may 
be an incentive to developers to engage in mediation, from the view point of 
Aboriginal people mediation is not possible unless the threat is removed or 

                                            
478 Draper, sub 59 p 2-3. 
479 KLC, sub 57, p 12. 
480 Menham Skyrail s 10 report (1995), p 57. 
481 Wootten Iron Princess s 10 report (1993), p 21. 
482 Saunders Hindmarsh Island (Kumarangk) s 10 report (1994), p 52. 
483 White, sub 22; Goolburri, sub 13; Nayutah, sub 20; CLC, sub 47; ALSWA, sub 56. 
484 CLC, sub 47. 



 

 

suspended.485  Appointing a mediator without ensuring that a site is protected may 
result in the applicant having to take separate legal action to get the activity 
stopped, as in the Bow River case,486 or in damage to the site while mediation 
occurs.  The negotiating position of Aboriginal people is reduced if the site is being 
injured. 
 

There are no mediation protocols 

9.31 One submission was concerned that the Act does not provide protocols for 
mediation.487 
 

Agreements are not enforceable 

9.32 Agreements reached as a result of a s 13 mediation process are not 
enforceable.  This is of concern because at least half the agreements reached 
under the Act were not implemented.488  Some submissions say that agreements 
reached after mediation should be made enforceable under the Act.489  

 
 
HOW TO MAKE BETTER USE OF MEDIATION  
AND OTHER PROCESSES TO REACH AGREEMENT 

A role for negotiation 

Support for negotiation and agreements 

9.33 There are many situations where site protection is compatible with proposed 
development and where negotiation and compromise is possible.  Aboriginal 
people say they want to negotiate rather than be consulted.  They want to take part 
in the decision affecting their site.  To meet this need, legislation should encourage 
heritage protection through negotiation and agreement between land 
users/developers and relevant Aboriginal groups.  It may encourage participation 
in mediation if the resulting agreement has a recognised status.  Some mining 
companies have developed their own protocols for reaching agreement with 
Aboriginal people.  Aboriginal communities should be supported in the process by 
the relevant Aboriginal heritage body. 
 

Few provisions for negotiation at State/Territory level 

9.34 At this stage, only the Northern Territory Aboriginal Areas Protection 
Authority has the express function of facilitating discussion between custodians and 
developers, with a view to agreeing on appropriate ways of avoiding and protecting 
sacred sites.  Senior has recommended that a mediation process be included in 
the consultation stage of development approval procedures in Western Australia.490  
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While other jurisdictions may in some cases arrange for negotiation, it is not 
accepted as a legal standard, or as an essential part of heritage protection. 
 

Mediation should be a part of processes under the Act 
 

Support for mediation 

9.35 The Review’s consultations and submissions support the view that mediation 
and negotiation should be a first step or at least an important step in the heritage 
protection process.491  Mediation is a way of giving Aboriginal people greater 
control over their heritage.  It can avoid the stress and trauma associated with the 
intervention of an outside person who has no intimate knowledge of the area, site or 
object to determine whether to protect the heritage.  If properly structured it has the 
potential to result in agreements that all parties can rely on.  It can open the lines of 
communication and create ongoing working relationships.  To achieve these 
objectives it must be structured in such a way as to avoid the failings now evident 
and recognise that some conflicts of interest may be irreconcilable and 
non-negotiable.  Care must be taken to ensure that it helps Aboriginal people to 
achieve their aspirations in relation to their heritage. 
 

Current provisions need revision 

9.36 Since the current Act was drafted, mediation has become more prominent.  
Given the general support for its inclusion in heritage protection processes and the 
Commonwealth Act,492 and the pitfalls unless it is used with care, the Review has 
concluded that the current provisions of the Act are not adequate.  They do not 
specifically refer to mediation and there are no provisions about procedures or 
protocols to be followed.  The changes that are proposed could be partly realised 
without legislative change, but ideally they should be included in the revised 
legislation. 
 

RECOMMENDATION:  A MEDIATION PROCEDURE 
9.1 The Act should provide for a specific mediation procedure, 
which should be offered to parties before a reporting procedure leading 
to a declaration is considered. 

 

Mediation should be voluntary and available in all cases if parties agree 

Introduction 

9.37 Mediation should be offered to parties, but it cannot be forced on them.493  
Undue delay, and waste of resources may result if the parties are not genuinely 
interested in reaching agreement.  The dispute may not be suitable for mediation if 
parties are bitterly opposed and in entrenched positions, or if the dispute has 
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already gone through a consultation process and a mediation process without 
success. 

Mediation should be voluntary 

9.38 Mediation should be voluntary.  It should be available to any applicant if the 
parties to the application agree.  At the moment when an applicant asks for a s 9 or 
s 10 declaration it is left entirely to the Minister to decide what action he or she will 
take.  This may include appointing a mediator under s 13(3).  Applicants should 
have the option of asking for a mediator to be appointed when they make their initial 
application. 
 

RECOMMENDATION:  MEDIATION TO BE VOLUNTARY 
9.2 Mediation under the Act should be voluntary.  Applicants 
should have the option of asking for a mediator to be appointed when 
they make their initial application. 

 

Appointment of mediators acceptable to parties 

Flexibility 

9.39 The Act should adopt a flexible approach to the issue of who can be a 
mediator.  The mediator/s should not be appointed unless he, she or they are 
acceptable to the parties involved.  It should be possible to appoint more than one, 
for example, a male and a female, or an Aboriginal person and a non-Aboriginal.  
The mediator may or may not be an Aboriginal person, depending on what the 
parties want and agree to.  The agency proposed in Chapter 11 would draw from a 
panel of mediators.494  In some cases it may be useful for the mediator to 
undertake the report if mediation is unsuccessful.  In others, it may cause problems 
of confidentiality or other difficulties.495  Interested parties should be consulted in 
advance about whether, they would be prepared to have that person go on to 
undertake a reporting process if the mediation is unsuccessful.  However, they 
should still have the right to reject that person as a reporter later on if they change 
their mind when the mediation is over.  The agency should ask at the time of 
application if there are likely to be gender or other cultural issues arising and take 
these into account in proposing a mediator.496 
 
 

RECOMMENDATION:  AN AGREED MEDIATOR 
9.3 A mediator should be nominated only with the agreement of 
the parties.  A mediator should not be the reporter unless the parties 
accept this. 

 

Provision for flexible, culturally appropriate mediation 

Flexible dispute resolution 

                                            
494 These issues are discussed in more details in Chapter 11. 
495 See Chaney, sub 19, who favours a separation of these roles; but note that Wootten was asked to 

perform  both roles at the same time in the Iron Princess case. 
496 See the Practice Directions of the Northern Territory Aboriginal Land Commissioner. 



 

 

9.40 There should be flexibility in the Act as regards the dispute resolution 
processes to be set up.  It should allow, for example, conferences, one-on-one 
negotiation or a more culturally appropriate dispute resolution process.  
Procedures should be adapted to minimise disclosure where there are gender or 
other restrictions on information discussed during a mediation or negotiation.  For 
example, there should be provisions for women to be consulted and negotiated with 
separately, and by a woman if necessary.497 
 

RECOMMENDATION:  MINIMISING DISCLOSURE 
9.4 The Act should allow flexibility in mediation and negotiation 
procedures and those procedures should be capable of adaptation to 
minimise disclosure of restricted information, and in particular, gender 
restricted information. 

 

Time frames for mediation 

Adequate time, but not too much delay 

9.41 The time frames allowed for in the mediation process should ensure that the 
parties are able to prepare a negotiating position.  They should allow time for the 
applicant community to be informed of the progress of the mediation/ negotiation.  
Mediation, or attempts to encourage mediation, cannot go on indefinitely especially 
if damage is continuing, or, on the other hand, a project is being held up.  There 
should be a time limit beyond which mediation processes can continue only if the 
parties agree.  The issue of time limits and interim protection is discussed in 
Chapter 10.498 
 
 

RECOMMENDATION:  TIME FRAMES FOR MEDIATION 
9.5 Time frames should ensure that the parties have adequate time 
to prepare a negotiating position but not so as to allow the procedure to 
result in undue delay in resolving the issue. 

 

Protection for heritage during mediation 

Interim protection needed 

9.42 Mediation should not be used as an excuse for continuing to damage a site.  
The area under threat should be protected while mediation occurs.499  The case 
studies suggest that an agreement is more likely to be reached where there has 
been a temporary halt to a project which is damaging a significant area or site.  The 
situation that has occurred in some cases where sites have been damaged during 
long drawn out mediation should not be allowed to continue.  Protection should 
apply.  In conjunction with a reasonable time frame this will encourage the parties 
to negotiate in good faith. 
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499 CLC, sub 47; ATSIC, sub 54; Nayutah, sub 20. 



 

 

RECOMMENDATION:  PROTECTION DURING MEDIATION 
9.6 Significant areas should be protected from continuing injury or 
desecration while mediation takes place.  The protection should last 
until mediation is successful, though a party may choose to end the 
process at any time. 

 
The Review makes more specific recommendations about this in Chapter 10. 
 

Agreements should be enforceable 

Making agreements enforceable 

9.43 There is support for recognition of privately negotiated agreements from 
Aboriginal people500 and organisations representing farmers501 and miners.502  A 
number of submissions suggest that agreements reached under the Act should be 
enforceable.503  At the moment they are not, and a number of agreements reached 
have not been implemented.  It is not reasonable to expect people to put a lot of 
effort into reaching a settlement if it is not enforceable.  One way of making them 
enforceable would be to provide for registration of agreements with the proposed 
agency and to provide that registration gives an agreement contractual force.504  
The agency would examine the agreement to see that it is consistent with the 
purposes of the Act, that is, to protect heritage, and if so, register it.  Breach of the 
agreement would attract civil liability, for example, damages.  This approach is 
adopted in s 41 of the Native Title Act 1993 (Cth) in relation to agreements about 
native title reached under the Act.  The main benefit of this approach is that, unlike 
declarations, the Act will support the enforcement of positive obligations in relation 
to heritage, for example, to consult, to involve Aboriginal people in management or 
to give access to important sites. 
 

RECOMMENDATION:  REGISTERING AGREEMENTS 
9.7 The Act should provide for the registration of agreements 
reached under its negotiation or mediation processes.  To be registered, 
the agreement must be consistent with the purposes of the Act.  The 
effect of registration will be to give the agreement the force of a contract.  
Breach of the agreement would give rise to civil liabilities. 

State or Territory dispute resolution processes  
should be recognised when they meet minimum standards 

Early access to dispute resolution needed 

Ideally negotiation and mediation should occur at the planning stage, when the 
issues are with States and Territories.  If they do not provide appropriate processes 
for this many disputes may be beyond mediation by the time a person applies under 
the Commonwealth Act. 
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Recognising State and Territory processes that meet standards 

To avoid duplication, and to encourage State and Territory governments to 
establish appropriate processes, the Commonwealth Act should recognise State 
and Territory processes where they exist and meet minimum standards.  Where 
the parties to an application under the Commonwealth Act have been through 
accredited negotiation or mediation processes, the Commonwealth mediation 
process would not be available unless all the parties agree.  The minimum 
standards for models laws recommended for State and Territory planning and 
development processes include these elements: 

  • the planning and development process should be integrated 
with  consideration of heritage issues; 

  • a responsible Aboriginal heritage body should facilitate an 
 effective consultation/negotiation/mediation process for 
 developers and appropriate Aboriginal people; 

  • the objective of negotiation should be to reach agreement on 
  ways of protecting sites (ie heritage protection agreements, not 
  development agreements); 

  • legislation should encourage heritage protection by 
recognising   appropriate agreements between Aboriginal 
people and the land   user/developer; 

  • the disclosure of restricted (including gender-restricted 
 information) should be minimised through a work clearance  
 approach.505 

 
In its review of Western Australian heritage protection legislation the Senior Report 
proposes a detailed model procedure for consultation, negotiation and dispute 
resolution which includes most of these elements.506 
 

RECOMMENDATION:  ACCREDITING MEDIATION PROCEDURES 
9.8 State and Territory mediation procedures that meet minimum 
standards should be accredited and recognised by the Commonwealth 
heritage protection procedure.  The Commonwealth mediation process 
should be available if there is no accredited State or Territory process. 

                                            
505 The issue of protecting restricted information is covered in Chapter 4. 
506 See Senior Report pp 131-154. 



 

 

CHAPTER 10 
 

MAKING THE ACT MORE EFFECTIVE: 
BETTER DECISION MAKING 

 
 

This [information] suggests a need for some kind of guidance – whether legislative, 
informal, or a combination – to delineate more clearly how applications are 
considered, and when parties can expect an outcome.  It seems particularly 
inappropriate that judicial enforcement be the only guaranteed means for 
applicants to achieve some certainty, in relation to the operation of legislation 
enacted for their benefit.507 

 
 

Process in need of reform 

10.1 The aim of this part of the report is to address the need identified above by 
the Commonwealth Ombudsman and to deal with a range of issues concerning the 
decision-making process provided for in the Act.  In doing so, the Review explains 
why it rejects the suggestion that a more formal, quasi-judicial approach should be 
taken to resolving applications under the Act.  The framework for decision making 
provided in an Act that was introduced as an interim measure is no longer adequate 
to achieve its stated purpose or to deal in a timely and fair way with the various 
interests at stake.  Recent court decisions mean that the processes required under 
the Act involve a level of formality and an adversarial emphasis that it appears was 
not originally intended, but which have become necessary in an attempt to ensure 
that all interested persons are treated fairly within the framework provided.  The 
Review considers that an informal approach should be retained and that 
improvements can be made in dealing with all interests involved.  An outline of the 
process recommended by the Review may be found in the Summary of the Report. 
 
 

SUMMARY OF ISSUES RAISED 
 

Comments about political nature of decisions 

10.2 The need to minimise the political dimension of decision making under the 
Act is one that all informants of the Review agree on.  Aboriginal interests generally 
argued that the Act has not worked effectively to preserve and protect Aboriginal 
heritage.  For them, the consequences of the political nature of the decisions have 
included: 

 the dearth of declarations; 
 the success of several legal challenges to the validity of those that were 

made; and 
 the failure of the Act to preserve and protect heritage in the face of 

large-scale developments. 
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Development interests say that: 

 the Act has caused them additional costs and delay; 
 competing land use interests and the broader benefits to the community of 

economic development have been given inadequate weight; and 
 the Minister has sometimes effectively acted as an advocate of Aboriginal 

interests. 
 

Other issues generally agreed 

10.3 There is general agreement on the need for greater accountability for 
decisions made under the Act.  All informants of the Review agree that there is a 
need for a clearer procedural path for dealing with applications under the Act, 
although there is a variety of suggestions as to how this should be achieved.  There 
is also general agreement that more uniform laws and practices are desirable, to 
minimise duplication and to make the whole subject of Aboriginal heritage 
protection more comprehensible and accessible. 
 

Aboriginal issues 

10.4 Aboriginal interests generally were strongly concerned to ensure that the 
process remain uncomplicated and easy for all Aboriginal people to use, if required, 
and that it respect their different circumstances and cultures.  In addition, the Act 
should ensure that an area can be protected pending attempts to resolve 
applications by agreement or a final decision. 
 

Development issues 

10.5 Development interests generally argued that there should be a more 
rigorous process for ‘testing’ Aboriginal claims of significance.  All relevant 
information should be exchanged between persons interested in a possible 
declaration.  There were also calls for the process to be along quasi-judicial lines 
and for a right of appeal against decisions of the Minister. 
 
 

CONTEXT IN WHICH COMMONWEALTH DECISIONS ARE MADE 
 

‘Last resort’ role of Commonwealth 

10.6 It was intended when the Act was introduced that the Commonwealth Act 
would operate as a ‘safety net’ and as a ‘last resort’ where State/Territory laws did 
not provide effective protection of Aboriginal heritage.  The Minister can make a 
declaration under the Act only if there is a threat of injury or desecration to an area: 
therefore, tensions may be running high between the various interested persons.  
There is potential for conflict between the Commonwealth and the relevant 
State/Territory, particularly where it has a vested interest such as a financial interest 
in a development.  As ATSIC notes in its submission: 
 



 

 

… the Commonwealth is only involved in matters which are not resolved through 
State processes, which usually means it has to deal with matters of a more complex 
and often potentially more contentious nature.508 

 

The Review recommends in Chapter 5 that the Commonwealth Act continue to 
operate as a ‘last resort’: it also makes proposals for the improvement of ‘first resort’ 
laws and practices so as to reduce the need for recourse to the Commonwealth Act.  
In some applications, the Commonwealth acts effectively in an ‘appeal’ role in 
relation to decisions made by State/Territory governments.  In order to inform what 
is essentially a political decision in such circumstances, the Minister needs to be 
sure that all interested persons have had an opportunity to express their views as to 
whether a declaration should be made. 
 

Broad and unstructured discretion 

10.7 The Minister’s decision whether to make a declaration is based on an 
extremely broad and relatively unconstrained discretion.  No particular process or 
criteria are included in relation to ‘Emergency’ declarations under s 9 of the Act and 
the list of matters to be included in the report preceding any declaration under s 10 
is non-exhaustive but refers to ‘the effects the making of a declaration may have on 
the proprietary or other pecuniary interests of persons other than the [relevant] 
Aboriginal or Aboriginals …’. 
 

Decisions must balance Aboriginal heritage and other interests 

10.8 Judicial comments indicate, by reference to the statutory purposes of the 
Act,509 that although high value is to be accorded to the protection of Aboriginal 
heritage, the establishment of the preconditions whereby the Minister ‘may make a 
declaration’ is facultative, rather than protection being mandatory once those 
preconditions are established.  Thus it was said, in the context of an application 
under s 10, that: 
 

The Aboriginal and Torres Strait Islander Heritage Protection Act 1984 was enacted 
for the benefit of the whole community to preserve what remains of a beautiful and 
intricate culture and mythology.  Its protection is a matter of public interest.  
There will, however, be occasions on which that objective will conflict with other 
public interests.  The public interest in the provision of safe, convenient and 
economic utilities may in some cases only be advanced at the expense of areas of 
significance to Aboriginals.  The question whether a declaration should be made 
which would adversely affect public or private interests is a matter within the 
discretion of the minister who is required to evaluate the competing considerations 
and make a decision accordingly.  It follows that the statutory purpose does not 
extend to unqualified protection for areas of significance to Aboriginals.  The Act 
provides a mechanism by which such protection can be made available.  Over and 
above that, it accords a high value to such protection for heritage areas threatened 
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with injury or desecration.  That high statutory value is a factor required to be 
given substantial weight in the exercise of ministerial discretion under s 10.510 

 

Consultation with cabinet 

10.9 The Second Reading Speech to the Bill which became the Commonwealth 
Act contained the comment that: 
 
When deciding whether to make a declaration in respect of an area or object the Minister will 

take into account such other matters as he considers relevant.  This will allow the 
weighing of competing interests in each case.  Honourable senators should note that 
cabinet will be consulted, where practicable, before each declaration is made.511 

 
Generally speaking, the Minister consults cabinet before making a declaration.  
This gives other ministers an opportunity to argue for or against the making of a 
declaration.  An argument in one case that this practice is inappropriate and that 
the Minister was overborne as a consequence was rejected judicially, although it is 
clear that the Minister remains personally responsible for the decision and must 
exercise independent judgment: 
 
Many decisions committed to Ministers by statute have political implications; no doubt that 

is why they are committed to Ministers rather than to public servants …  The 
political implications of a prospective decision include not only its likely electoral 
consequences … , but also its compatibility with the philosophy, policy and program 
of the government.  These are matters about which a Minister is entitled to have the 
views of other members of the government, even though he or she has ultimate 
individual legal responsibility for what is decided.  It seems to me that, at least 
where a statute empowers a Minister to make a decision relating to a matter of 
general community concern as distinct from determining the legal rights of a 
particular person and where the statute does not specify any precise procedures or 
criteria, the Minister is entitled to consult other members of cabinet before 
determining the appropriate decision.512  

 
 
 
 
 

WHAT OVERALL PROCESS SHOULD BE ADOPTED? 
 

Recent changes to the way applications must be processed 

10.10 decision-making processes followed under the Act.  Decisions of the 
Federal Court513 in which declarations have been successfully challenged have 
resulted in the development (or recognition) of quite demanding requirements under 
the Act.  Much of the argument in these cases, which concerned notification and 
                                            
510  Tickner v Bropho (1993) 114 ALR 409 at 449, per Justice French. 
511  Senate Hansard, 6 June 1984.  Page XX. 
512  Bropho v Tickner (1993) 40 FCR 165 at 175, per Justice Wilcox. 
513 Chapman v Tickner and (on appeal) Tickner v Chapman, State of Western Australia v Minister for 

Aboriginal and Torres Strait Islander Affairs and (on appeal) Minister for Aboriginal and Torres Strait 
Islander Affairs v State of Western Australia. 



 

 

procedural fairness requirements (among other things) focused on issues of 
heritage significance: the recommended provision of a separate responsibility and 
process for determining these issues should assist in avoiding such arguments in 
future. 

 
Calls for more formal process 

10.11 However, the debate over these cases has led to some calls, notably from 
development interests, for a more formal and adversarial decision-making process 
to be adopted, with features such as public hearings and cross-examination, or in 
any event features involving greater ‘testing’ of Aboriginal claims.  Faced with such 
calls in a recent case, one s 10 reporter commented that: 

 
… it seems to me that this legislation does not lend itself to an adversarial 
approach.  Indeed, the contrary would seem to be the case.  I, as reporter, have no 
coercive powers whatsoever.  I have no right to administer oaths.  There is no 
protection against defamation, either for myself or for anyone else in the reporting 
process, whether that person be a member of my own team or someone furnishing 
a representation.  These in my view are very significant restrictions.  They lead 
me inexorably to conclude that it was never intended that a s 10 reporter would 
hold public hearings or take evidence from witnesses in a manner which mirrors 
the adversarial processes of the courts.514 
 

The Review agrees with this conclusion and further considers that to provide for an 
adversarial process along these lines would prove both ineffective and 
inappropriate, for reasons which follow. 

 
Need for informality (particularly in establishing significance) 

10.12 Most submissions by Aboriginal interests, together with the Review’s 
consultations with Aboriginal groups, indicate in very strong terms the need to keep 
the processes under the Act as simple and accessible as possible.  Aboriginal 
interests note that formal processes should be avoided to the maximum extent 
possible, because of: 

 the diversity and geographical spread of Aboriginal people (such that 
many are in remote locations); 

 the disadvantaged status of many Aboriginal people; 
 the fact that many Aboriginal people do not speak English or that English 

may be a second language for them; 
 the need for time to consult and resources to participate effectively in 

decision-making processes under the Act; and 
 the need for applications to continue to be able to be made orally. 

 
Since the Act is intended to benefit Aboriginal people, the Review considers that 
great weight should be given to such comments. 
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The many aspects of Indigenous cultural heritage requires consultation and 
negotiation with relevant owners or elders.  It also requires appropriate cultural 
practices and beliefs to be considered during the visitation and discussion of sacred 
sites.  The dispersion of Aboriginal and Torres Strait Islander society (a direct 
result of European control and domination) has meant that considerable time can 
be taken up during consultations in ensuring that all relevant people are involved 
in the process.  As the Act relates specifically to Aboriginal and Torres Strait 
Islander culture, it is essential that aspects of these cultures are recognised under 
the heritage Protection Act.515 
 
The concern of the CLC is that the Act be accessible to all potential applicants and 
that initial processing of applications be done with all possible haste.  
Furthermore, there is the danger of applications being declared invalid if too much 
technical and complicated information is required.  One must also bear in mind 
that many potential applicants will have either standard English as a second 
language or not at all, and if in remote areas may have limited access to legal or 
other assistance.516 

 

Land claims analogy 

10.13 One analogy often drawn upon in support of an adversarial approach is that 
of land claims in the Northern Territory under the Aboriginal Land Rights (Northern 
Territory) Act 1976 (Cth).  There are two main suggested advantages of an 
approach similar to that adopted in dealing with Northern Territory land claims: that 
special provision is made there to provide access by interested persons to restricted 
Aboriginal information (on a restricted basis); and that the process is conducted in a 
quasi-judicial manner involving public hearings and featuring powers to take 
evidence on oath and to require questions to be answered and documents 
produced.  It is stated that, apart from the fact that both processes deal with 
Aboriginal claims, both are administrative processes, the land claim process having 
been described by one Aboriginal Land Commissioner as an ‘inquiring, reporting, 
recommending and commenting role’ in advance of a final decision. 
 

Heritage interests distinct from property interests 

10.14 The interests at stake in the land claims setting are property interests: the 
Commissioner, although performing an administrative function, is required to 
recommend to the Northern Territory government whether traditional Aboriginal 
ownership of land is established and whether such ownership should be recognised 
by a grant under the Act for the benefit of the relevant Aboriginal claimants.  The 
end product of this process may be the statutory recognition of a property interest in 
land.  There has been judicial acceptance of this distinction in a decision 
concerning the Act: 
 

The Commonwealth Heritage Act, unlike the Aboriginal land Rights (Northern Territory) 
Act 1976 (Cth) and the Native Title Act 1993 (Cth) is not directed to concepts of use, 
occupation or ownership.  …  the Commonwealth Heritage Act, in pursuing the 
preservation and protection from injury or desecration of areas, makes no reference 
to use, occupation or ownership.  It is sufficient to set the declaratory process in 
motion if the Minister receives an application ‘by or on behalf of an Aboriginal or a 
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group of Aboriginals’.  And the Minister’s satisfaction, in terms of the area, is 
limited to one that is a ‘significant Aboriginal area’ …  There is no connecting link 
between the area and the Aboriginals or between the area and Aboriginal tradition 
that relies on use, occupation or ownership.517 

 

Heritage protection not de facto land rights 

10.15 Although land claims often involve a heritage component, the 
Commonwealth Act was not intended to provide de facto land rights through the 
making of declarations.518  The Review considers it essential that the Act retains a 
capacity to provide for preservation and protection of Aboriginal heritage in areas 
where Aboriginal people may not be able to make out a land claim, in particular 
where links based on use, occupation or ownership may have been lost as a result 
of the dispersal and forced removal of Aboriginal people from their traditional lands.  
The body responsible for protection of sacred sites in the Northern Territory 
describes the interest of Aboriginal custodians in the protection of sites under 
Northern Territory law (the Northern Territory Aboriginal Sacred Sites Act 1989) as 
an ‘administrative interest in the land’ that ‘does not necessarily imply anything 
about the usage of the land’ and informed the Review that: 
 

The importance of sites of current spiritual importance extends further to the 
protection of sites on land, regardless of whether it may be claimed, regardless, in 
fact, of the form of title under which the land is held.  It is assumed in the 
Aboriginal Land Rights (Northern Territory) Act 1976 that the protection of sites 
normally will have no affect on land title.519 

 

Recognition of the fact that heritage interests based on social values are mutable, 
that declarations may be varied or revoked, and that the granting of a declaration is 
not intended to amount to an acquisition of property all suggest that an analogy with 
land claims is unhelpful.  That analogy does not compel the conclusion that a more 
adversarial approach should be followed under the Act. 
 

Accommodation of interests and compromise 

10.16 In any case, it is clear that accommodating Aboriginal interests through by 
using processes aimed at resolving applications through agreements (for example, 
through mediation) to remove threats was intended to be an important part of the 
process of resolving applications.  And even if called upon to impose an outcome, 
the Minister has a range of options: 
 

The decision to make or refuse a declaration does not involve a choice between no 
protection and complete protection of the entire area claimed.  A partial or 
conditional protection may represent an appropriate balance of interests.520 

 

Ministerial discretion – advantages and disadvantages 
                                            
517  Chapman v Tickner, (1995) 55 FCR 316 at 356-357; (1995) 133 ALR 74 at 112 per O’Loughlin J. 
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10.17 There is a trade-off involved in leaving final decisions as to whether or not to 
protect in the hands of governments.  Reliance on ministerial discretion has 
advantages as well as disadvantages for Aboriginal people (and others).  As the 
Northern Territory Aboriginal Areas Protection Authority notes: 
 

There will be circumstances when exceptions to the rule of site protection will seem 
justified.  Parliaments may be tempted to repeal legislation because of such cases 
unless some flexibility is built into the laws.  The appropriate person to make these 
decisions is the relevant Minister because his or her decisions are responsive to the 
political system.  To maximise this ‘political’ aspect, the Minister’s decisions and 
the reasons for decision should be tabled in the relevant Parliament and in this way 
be fully available for public comment.521 

 

The advantage of broad discretion for Aboriginal people is that it enables greater 
Aboriginal control over questions of significance, including a high level of local 
involvement with weight given to the views of custodians.  It also makes it 
worthwhile for developers and governments to seek ways to resolve applications 
through discussion and agreements rather than through an imposed outcome, 
which may involve overriding the interests of one group or another.  The 
disadvantage of broad discretion is that if political or other factors result in a lack of 
respect for Aboriginal interests, or if the government itself has financial or political 
interests in developments, ministerial overriding of Aboriginal interests may take 
place too readily and without regard to principle. 
 

Likely alternatives to flexible approach 

10.18 Although removing discretion may appear advantageous to some Aboriginal 
people, a down side would most likely result: alternatives include either the repeal of 
protection laws or, as indicated by some submissions from development interests, 
laws with much narrower definitions and more formal processes (with detailed 
criteria by which all competing interests can be weighed in some structured 
manner).  A better alternative may be to ensure that there is a degree of ministerial 
accountability  and that determination of significance by an appropriate body be 
accepted within the decision-making process. 
 

State/Territory protection discretionary also 

10.19 As already noted, the protection offered to Aboriginal heritage under the Act 
is discretionary in the sense that it does not flow automatically upon establishment 
of the significance of an area or object.  This is (in the end result) true in practice of 
protection offered at State/Territory level also, even where there is ‘blanket 
protection’ such that defined Aboriginal cultural heritage is protected presumptively 
(unless and until the protection is removed).  That protection is backed up by 
criminal sanctions, and to that extent it is more effective in principle than the 
Commonwealth Act.  But in practice, very often the significance of a site is not 
assessed until there is a proposed development that would affect the site.  Such 
protection as is offered under State/Territory law may then be removed through a 
process of application to a minister for permission to proceed with the development. 
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Need for consistency with State/Territory approach 

10.20 None of the States or Territories provides for a formal or adversarial process 
for determining either whether a site is significant or whether to protect it, nor has 
the intergovernmental Working Party suggested that it should be so.  The Review 
considers that it is important that Commonwealth law and practice match as nearly 
as possible what is accepted as the model for States and Territories: it therefore 
considers that the process should continue to involve the Minister having ultimate 
responsibility according to a relatively informal process based largely on Aboriginal 
involvement.  If a more formal, quasi-judicial process were seen as necessary at 
Commonwealth level, this would only be on the basis that a similar process was 
also desirable at State/Territory level. 
 

Possible future development of criteria 

10.21 The Review does not consider that it should suggest criteria by which a 
subjective and mutable heritage interest based on social values could be weighed 
against specifically asserted proprietary and pecuniary interests.  It can, however, 
suggest procedures which will encourage genuine efforts to reach agreement and 
ensure that, in the event of a decision being made, that all interests are fully 
expressed and considered.  It may also be that with a more accountable and 
structured decision-making process, experience will enable fair and workable 
criteria to be developed.  Any attempt to do so would require detailed consultation 
with all interested persons focused on that issue. 
 

RECOMMENDATION: 
10.1 A modified version of the existing, relatively informal  process 
whereby the Minister ultimately determines whether and on what terms 
Aboriginal heritage should be protected should be retained in preference 
to a more formal quasi-judicial process. 

 
 

‘EFFECTIVE PROTECTION’ AND THREATS 
 

Interaction of laws: dealing with applications 

10.22 Chapter 5 of the report deals with the interaction between Commonwealth 
and State/Territory laws in terms of broad policy.  This section discusses that 
interaction in relation to the circumstances in which an application may be made for 
Commonwealth protection and in which that protection may be removed. 
 

Need to focus on issues to be determined 

10.23 The Review considers that decisions in individual cases should be made by 
involving all interested persons rather than on the basis of arrangements made 
between governments.  It is also of the view that the determination of applications 
under the Act, if it proves impossible for an agreed resolution to be reached, should 
focus on the issues specified in the Act rather than on the adequacy or otherwise of 
different heritage protection laws and processes.  The appeal role of the 
Commonwealth should concern the outcomes of applications for protection, not the 



 

 

process followed to date, although that subject will no doubt be of interest to the 
relevant State/Territory government whose decision may in effect be overturned. 
 

References to State/Territory laws in the Act 

10.24 The Act recognises the role of State/ Territory laws in several ways.  Section 
7 provides that the Act (apart from the part of the Act that applies only to Victoria) “is 
not intended to exclude or limit the operation of a law of a State or Territory that is 
capable of operating concurrently with this Act”.  The Act contains three further 
references to State/Territory laws, which concern both consultation during 
Commonwealth consideration of applications and the effects of State/Territory laws 
on protection provided under the Act: 
 

 the Minister is obliged to consult the relevant State or Territory minister “as 
to whether there is, under a law of that State or Territory, effective 
protection of the area …”: s 13(2); 

 the Minister is obliged to revoke a declaration of protection where satisfied 
“that the law of a State or of any Territory makes effective provision for the 
protection of an area …”: s 13(5); and 

 a report for the purposes of an application for protection under s 10 must 
deal with “the extent to which the area is or may be protected by or under 
a law of a State or Territory, and the effectiveness of any remedies 
available under any such law.”: s 10(4)(g). 

 

Need for consistency in Act regarding ‘effective protection’ 

Before discussing the meaning of ‘effective protection’ under the law of a State or 
Territory, there is an initial issue as to whether the different wording used in each of 
the three provisions referred to above is justified.  In Western Australia v Minister 
for Aboriginal and Torres Strait Islander Affairs, Justice Carr commented that: 
 

It is possible that the draftsperson was seeking to distinguish, for slightly different 
purposes, between a state having effective legislation on its statute books and the 
extent to which that legislation might not, in particular circumstances, be availed of 
or applied to bring about effective protection.  However, there does not seem to be 
a rational basis for drawing such a distinction which might have the result that in 
some circumstances it might be regarded as enough that there be effective 
provision for protection of an area and in other circumstances that there had also to 
be effective protection under the law of a state or territory for that area.522 

 

The Review agrees that in order to promote understanding, as well as consistency 
and certainty in interpretation, it should be clear that the same concept of ‘effective 
protection’ is relevant for each of these purposes. 
 

RECOMMENDATION: 
10.2 References in the Act to effective protection under State or 
Territory law should be consistent in language and policy. 

 

                                            
522  State of WA v Min for Aboriginal and Torres Strait Islaner Affairs (1995) 37ALD 633 at  659 per 
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Different approaches of State/Territory and Commonwealth laws 

10.26 Each State and Territory has particular legislation that protects Aboriginal 
heritage: these generally do so presumptively (although the scope of such laws may 
differ to that of the Commonwealth Act).  That is to say, provided Aboriginal 
heritage is within the scope of such State and Territory laws, governmental action 
(typically, following an application by a developer) is required in order to remove or 
diminish the protection offered by those laws.  By contrast, the protection of 
Commonwealth law is available only as a ‘last resort’: it must be specifically sought 
by application, and is premised on the existence of a threat. 
 

Why does the Act refer to ‘effective protection’? 

10.27 The references in the Act to ‘effective protection’ recognise that State and 
Territory laws are the primary means by which Aboriginal heritage is protected in 
Australia: as such State and Territory governments are given the opportunity to 
comment on the effect of those laws when applications are made to the 
Commonwealth.  The effect of those laws is relevant also to the continued 
operation of any Commonwealth declarations made.  In addition to being in a good 
position to comment on the legal effect of their own laws, State/Territory 
governments may be able to inform the Commonwealth of possible changes in the 
application of those laws that may be under active consideration.  Such comments 
might be relevant to the terms and duration of any declaration that the 
Commonwealth might make. 
 

Effective protection goes to the issue of threat 

10.28 One precondition of the making of a Commonwealth declaration is that the 
area for which protection is sought is under “serious and immediate threat of injury 
or desecration”: s 9(1)(b), in relation to temporary declarations, or under “threat of 
injury or desecration”: s 10(1)(b), in relation to long-term declarations.  There is no 
requirement to make any finding in relation to effective protection: nevertheless, the 
presence or absence of effective protection is relevant to the question whether a 
threat of the relevant kind exists.  In relation to revocation, where effective 
protection requires revocation of a Commonwealth declaration, the provision 
appears to reflect the intention to allow State/Territory laws to operate where there 
is no conflict with Commonwealth law.  
 

Uncertainty as to meaning of ‘effective protection’ 

10.29 There is at present some uncertainty as to whether the phrase ‘effective 
protection’ means actual protection of the area over which a declaration is sought or 
whether it might encompass a process under State or Territory law which could be 
viewed as effective. 
 

Actual protection? 

In Bropho v Tickner, Justice Wilcox observed that: 
 

The adjective ‘effective’ requires that the protection offered by the state or territory 
legislation be more than nominal or theoretical; it must be such as to ensure that the 



 

 

area will be protected under state or territory law.  This is consonant both with the 
usual meaning of the word ‘effective’ and the scheme of the Act that, in such a case, 
a declaration is not to be made under the Commonwealth Act (s 13(2)) or, if made, 
revoked: s 13(5).  It is not to be supposed that parliament intended that the 
protection of the Commonwealth Act should be denied by a statutory mirage.523 

 

The comments of Justice O’Loughlin in Chapman v Tickner appear to be to the 
same effect: 
 

In some respects, one might question why the Federal Minister would need to consult 
with the State Minister about the effect of the State law: one might think that the 
relevant information would be available from conventional sources and from 
competent legal advice.  But the answer seems to rest in giving to the State Minister 
an opportunity to express his views on the effect of the State law.524 

 

A different view 

10.31 An alternative approach to what is meant by ‘effective protection’ is that 
taken by Justice French in Tickner v Bropho: 
 

Given that the Commonwealth Act itself provides at best a mechanism for 
conferring protection on heritage sites which is subject to competing public and 
private interests, it could not be said that a State law which provides a like 
mechanism fails for that reason to provide effective protection.  …  In this regard 
I respectfully differ from the view expressed by the learned trial judge when he 
held that the reference to effective protection under State or Territory law requires 
that the law must ‘ensure that the area will be protected’.  The reality is, I think, 
that it was intended by the legislation to allow the Commonwealth minister to 
intervene to protect a site in a case in which he or she took a view of the relevant 
public or private interests different from that taken by the State or Territory 
minister.525 

 

Effective protection should mean actual protection 

10.32 The Review considers that in order to provide an appeal role in relation to 
applications made under the Act, a determination should be made on the 
substantive issue of protection rather than on the nature of the process followed or 
the outcome reached at State/Territory level.  If the decision-maker considers that 
the State/Territory outcome is the right one in the circumstances, he or she should 
make that determination after being informed in the manner provided for by the Act.  
The Review endorses the following submission comment: 
 

The only way State or Territory law could prevent a declaration being made and be 
consistent with the purposes of the Act is if State or Territory law currently protects the 
area or objects to the extent that the declarations sought are unnecessary.  An 
Aboriginal community which finds its areas or objects under threat of injury or 
desecration typically would wish to invoke any protection available under the law, 
whether the law be of the Commonwealth, a State or a Territory.  The protection of the 
significant area or objects is the critical issue not the origin of the law which provides 
the protection.  …  [Suggested amendments along these lines] would ensure that the 
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Minister’s focus is on the actual protection of areas and objects of Aboriginal 
significance and not on the possibility or probability of protection under State or 
Territory law.526 

 
The fact that both State/Territory and Commonwealth laws provide mechanisms 
whereby protection may be determined in a discretionary manner does not preclude 
such an approach.  In particular, there may be effective protection under 
State/Territory laws in the absence of any exercise of discretion.  Nor does such an 
approach detract from the intention of the Act that the Commonwealth Minister have 
the capacity to intervene where he or she takes a different view of the competing 
interests to that of a State or Territory minister.  Rather, it means that any 
difference in view must be expressed in the determination of an application for 
Commonwealth protection. 
 

RECOMMENDATION: 
10.3 The Act should specify that effective protection of an area or 
object under the law of a State or Territory means actual and legal 
protection of indefinite duration. 

 

‘Threat’ to include consideration of removal of protection 

10.33 In order to complement the definition of effective protection recommended 
above and to reduce uncertainty in this aspect of the operation of the Act, the 
Review considers that ‘threat of injury or desecration’ should be defined so as to 
encompass any actual threat together with any State or Territory government 
process whereby the possible removal or diminution of what might otherwise 
constitute effective protection of an area is under active consideration. 
 

RECOMMENDATION: 
10.4 The Act should define ‘threat of injury or desecration’ to include 
active consideration by the relevant government of removal of what 
might otherwise constitute effective protection under the law of a State 
or Territory. 

 

Case study: Tickner v Bropho 

10.34 In dealing with a s 9 application by Bropho, the Minister considered the fact 
that development approval processes at State level were required to be followed to 
be relevant to whether the area was under ‘serious and immediate’ threat (he 
declined the application on this basis).  It appears that at the point in time when he 
decided to refuse the application, the development had in fact been approved and 
work was set to recommence on the area (although there was no evidence that the 
Minister actually knew this to be so).  The ensuing litigation on this aspect of the 
case concerned the reasonableness (in the legal sense)527 of the Minister’s 
decision. 
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Immediacy of threats and State/Territory processes 

10.35 Should the fact that processes are being followed at State/Territory level be 
regarded as relevant to whether a s 9 declaration should be granted or revoked, on 
the basis that the making of such a declaration is premised on the threat being 
‘serious and immediate’?  The members of the Full Court of the Federal Court in 
Tickner v Bropho appeared to accept that this should be possible: what was at issue 
there was the reasonableness of the Minister’s decision that there was no ‘serious 
and immediate’ threat in the circumstances.  Two judges were of the view that the 
Minister’s decision was unreasonable: according to Chief Justice Black, on the 
basis that the Minister should have made inquiries of the State, since crucially 
important information going to the heart of the Minister’s responsibilities was 
available and should have been sought;528 and according to Justice Lockhart on 
the basis (accepting the reasoning of the trial judge) that the foundation for the 
decision no longer existed.529  Justice French considered that the Minister was 
under no obligation to make inquiries and that, since the Minister appeared to have 
been unaware of the change in circumstances in Western Australia, his decision 
was not unreasonable.530 
 

Up to date information 

10.36 The Review considers that while State/Territory processes are being 
followed it is possible that there is no ‘serious and immediate’ threat.  However, the 
Review considers that, to avoid the unfortunate sort of circumstances described 
above and consistent with the purposes of the Act, the agency should seek up to 
date information if an application is to be declined on the basis of non-existence of a 
‘serious and immediate’ threat. 
 

RECOMMENDATION: 
10.5 The agency should seek up to date information when it is 
considering refusing to make a declaration under s 9 on the basis that 
there is no ‘serious and immediate threat’. 

 
 
 

Obligation to consult 

10.37 The Review also notes that it is likely in light of the decision of the Full 
Federal Court in Tickner v Douglas that, as with other decisions that affect 
interested persons, a decision to revoke a declaration would be subject to 
requirements of procedural fairness.  This would likely be the case in relation to the 
exercise of the power in s 13(5) to revoke a declaration on the basis of protection 
under State/Territory law and to the more general power in s 13(6) to vary or revoke 
a declaration at any time.  Consistent with the Review’s recommendations in 
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relation to procedural fairness and in order to make it clear on the face of the Act 
that consultation should occur in these circumstances, the review recommends that 
the Act be amended to require consultation before any variation or revocation of a 
declaration. 
 

RECOMMENDATION: 
10.6 The Act should require the Minister to consult interested 
persons before exercising any power to vary or revoke a declaration. 

 
 

MAINTENANCE OF PROTECTION AND TIME LIMITS 
 

Capacity to maintain protection critical 

10.38 The possibility that a significant Aboriginal area may be injured or desecrated 
because of gaps in the protection offered by the Commonwealth Act is one major 
cause of concern that has been raised with the Review.  The result of such 
concerns has been demands for a more effective capacity for the Commonwealth to 
provide what might be called ‘interim protection’ during Commonwealth processes, 
linked with demands for more effective ‘emergency’ protection (which might be 
likened to stop-work orders). 
 
10.39 The operation of the Commonwealth Act depends on the existence of a 
threat to a significant Aboriginal area: if there is no effective means of preventing 
injury or desecration pending final determination of the issues involved, the 
purposes of the Act may be totally defeated.  The most criticised features of the 
current Act in this regard include: 

 the effective 60-day time limit within which the Commonwealth may be 
required to undertake a reporting process for the purposes of making a 
long-term declaration (since there may be no protection against an 
immediate threat should a longer decision-making period be required); 

 the fact that it has been difficult to obtain effective interim protection during 
mediation and other processes aimed at resolving applications; and 

 the general lack of time limits and adequate information explaining why 
there are delays in dealing with applications. 

 

Need for prompt resolution in some circumstances 

10.40 Provision of an effective capacity to maintain protection will also mean that, 
where interim protection is required and provided, there will rightly be calls for 
decisions to be reached in a timely and fair manner, and for heritage concerns to be 
raised as early as possible.  The potential in these respects under the present Act 
may be illustrated by the following comment from a report under s 10: 
 

Both the applicants and the developer made plain to me their unhappiness at the 
time being taken to determine the application.  The applicants have watched in 
frustration as development has proceeded and has made large-scale change to the 
landscape of the area.  For Cedar Woods, who believed that they had followed all 
the appropriate processes and could proceed with the project, there has been 



 

 

uncertainty as to whether something would happen that would put the project at 
risk or even effectively stop it altogether.531 

 

Emergency declarations 

10.41 ‘Emergency’ declarations may be made by ‘authorised officers’ under s 18 of 
the Act.  Only two such declarations have ever been made.  No application is 
required in order to make them.  Like declarations under s 9, they are premised on 
the existence of a ‘serious and immediate’ threat of injury or desecration.  The 
maximum duration of such a declaration is 48 hours.  It is clear that the capacity to 
make such declarations is geared to dealing with circumstances that are of such 
urgency that it may be impossible otherwise to ensure that an area is protected if 
need be.  The Second Reading Speech stated that: 
 

In some emergency situations where the Minister is unavailable to make a 
declaration according to the formal requirements of the Bill, an authorised officer 
will be able to make an urgent declaration which will remain in effect for no more 
than 48 hours.532 

 

Comments on emergency declarations 

10.42 Only a handful of submissions raised the question of s 18 declarations.  A 
couple of those from development interests suggested that this power is no longer 
necessary or, at least, that there be qualifications specified in the legislation for 
‘authorised officers’.  The particular issue of who might be authorised officers and 
what qualifications they should have is dealt with in the chapter dealing with the 
proposed new agency.  A couple from Aboriginal interests considered that there 
remained a need for a capacity to deal instantly if necessary with immediate threats 
and therefore that authorised officers should be locally-based and able to act 
quickly. 
 

NSWALC believes that it is inappropriate that the Chief Executive Officer and State 
Managers of the Aboriginal and Torres Strait Islander Commission be authorised 
officers under the Act.  The purposes of the Act would be much better served by 
authorised officers appointed under s17 being officers who may readily travel to 
the areas in question so that a determination may be made quickly.533 

 

Capacity to make emergency declarations should be retained 

10.43 The Review agrees that there is reason to retain such a capacity, even if it is 
rarely exercised (which has been the case to date).  In this regard, the comments 
made to the Review by the Commonwealth Ombudsman, who has produced a 
discussion paper dealing extensively with the function and purpose of such 
declarations, are worth noting: 
 

In my view, s.18 is a fundamental part of the legislation, since the Act as a whole is 
intended to provide protection to areas and objects faced by immediate threats.  
This necessitates the delegation of authority to other officers to make temporary 
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protection orders where, as a practical matter, the Minister (or tribunal or 
authority) cannot.534 

 

The rationale for the capacity to make an emergency declaration under s 18 is well 
explained in the Ombudsman’s discussion paper: 
 

Without the provision for a quick, 48-hour protection order, a site or object might 
no longer be in existence in 48 hours time when it comes to be considered for 
temporary or permanent protection by the Minister – even if the applications are 
lodged at the same time.  It seems logical to me, and critical to the purpose of the 
Act, that applicants have the facility of a minimum ‘cooling-off’ period to enable 
the parties to consult, and/or more information to be gathered, and the Minister to 
consider an application for temporary protection.535 

 
RECOMMENDATION: 
10.7 The capacity for authorised officers to make emergency 
declarations under s 18 should be retained. 

 

Difficulties with s 18 

10.44 The current wording of s 18, whereby such a declaration may be made where 
‘the circumstances of the case would justify the making of a declaration under s 9, 
but the injury or desecration is likely to occur before such a declaration can be 
made”, has resulted in practical problems.  As ATSIC informed the Review: 
 

… authorised officers have been unwilling to make a decision where the Minister 
could possibly make a decision or where the Minister has not indicated that he 
would support a s 18 declaration.536 

 

The Review considers that s 18 should be amended so that an authorised officer 
has the capacity to make a declaration without the need to speculate as to what 
another decision-maker may or may not do and how long it might take for that to 
happen. 
 

RECOMMENDATION: 
10.8 Emergency declarations under s 18 should be able to be made 
immediately, if necessary, where the authorised officer is satisfied as to 
significance and threat and without reference to whether the agency is 
considering or may be able to make another form of declaration. 

 

Follow-up action 

10.45 Another issue concerns what should be done following the making or request 
for an emergency declaration: if there is no speedy follow-up action to consider 
whether protection is required, the purposes of the Act again may be defeated.  
This issue was considered in the Ombudsman’s discussion paper.  She explained 
her position to the Review as follows: 
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An important practical issue raised, was the relationship between s.18 declarations 
and s.9 declarations, and the utility of a s.18 declaration of a s.18 declaration if a s.9 
declaration is not also promptly made.  In my view, this problem could be solved 
by simple amendment to require that if a s.18 declaration is made, then the Minister 
(or tribunal or authority) shall make a decision as to a s.9 declaration prior to the 
expiry of the initial declaration (or otherwise that the initial declaration shall be 
extended until such time as the s.9 decision is made.  Similarly, if a s.9 declaration 
is made specifically to enable the preparation of a s.10 report, then it would seem 
sensible that the Act provide that that declaration shall remain in force until the s.10 
decision is made.537 

 

The Review agrees that there needs to be some mechanism to ensure that 
consideration is given as soon as possible to the question whether further 
protection may be necessary in these circumstances.  It considers that an effective 
way of ensuring that this occurs is for the authorised officer to be required to contact 
the agency as soon as possible after being requested to make, or making, an 
emergency declaration. 
 

RECOMMENDATION: 
10.9 Where an authorised officer is asked to make, or does make, an 
emergency declaration, he or she should be obliged to inform the agency 
of that fact as soon as possible. 

 

Four days protection 

10.46 A final issue concerning s 18 declarations is that of duration.  Some 
submissions suggested that such a declaration should be capable of being made 
for longer periods (three or four days), so as to deal adequately with circumstances 
such as long weekends.  To some extent, the capacity to act fully independently 
should assist in alleviating this concern, but there remains a need for the agency to 
be contacted and to be able to act.  Since the Minister has power to vary or revoke 
declarations, and given the purpose of such declarations, the Review considers that 
a s 18 declaration should be able to be made for a period of up to four days 
(ninety-six hours). 
 

RECOMMENDATION: 
10.10 Emergency declarations under s 18 should be able to be made 
for a period of up to four days (96 hours). 

 

Threshold test of satisfaction – emergency and temporary declarations 

10.47 The Act at present provides the same test of satisfaction for the 
decision-maker in relation to s 18, s 9 and s 10 declarations: where the relevant 
decision-maker ‘is satisfied that’ the area is a significant Aboriginal area and that it 
under threat of injury or desecration (‘serious and immediate threat of injury or 
desecration’ for s 9 and 18), ‘he may make a declaration’.   It seems unusual that 
the same degree of satisfaction as to significance (in particular) applies in the case 
of emergency and temporary declarations as to long-term declarations, for which a 
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reporting process is provided.  Comments to this effect were made by two judges 
of the Full Federal Court in the Hindmarsh Island (Kumarangk) case.538 
 

Practical consequences? 

10.48 Although it is unclear whether this factor is responsible for delays in dealing 
with applications for temporary protection, it does appear to have had some 
practical consequences.  In discussing s 9, one submission (and there are others 
to like effect) comments that: 
 

This section is not developed sufficiently to allow it to be used specifically for the 
protection of our cultural areas.  Even though the Act states that an application for 
an ED may be given orally, it is my experience that it must be given in writing and 
must have sufficient information to determine if in fact the site/s, area/s are 
significant and are in ‘serious’ and ‘immediate’ danger.  This section is a 
contradiction in itself.  This section needs to be reconsidered in the light of how 
much information is required for an ED and how long it may take an Indigenous 
community to enlist the help of specialised persons.  The time it takes to make a 
formal report/application and have it sanctioned by the local Elder, sent to the 
Heritage branch and then have it assessed, may in fact allow the ‘immediate 
danger’ to become the destruction of an area.539  

 

Need for a lower threshold of satisfaction 

10.49 The need for a lower threshold of satisfaction for the decision-maker 
considering whether to make emergency or temporary declarations as opposed to 
long-term protection is another issue that the Ombudsman raised with the Review: 
 

A further important issue, is the utility of either s.18 or s.9 if the legislation places 
too heavy an onus on the responsible decision-maker, in relation to either 
significance of the area or object, or the immediacy or seriousness of the threat.  If 
the decision-maker is required to be conclusively satisfied as to each, then there will 
be many situations where a declaration cannot be made, even though sufficient 
significance and threat probably exist.  The lightening of this onus, to reflect a 
‘precautionary principle’ in relation to temporary emergency applications, would 
appear to be the only way to lend utility to these provisions – otherwise, by the 
time steps are made to conclusively assess the significance of areas or objects, they 
may have already been destroyed.540 

 

The Review agrees with this reasoning, and notes that when the Victorian 
provisions (Part IIA) were inserted into the Act in 1987, such a distinction was made.  
Thus s 21C of the Act, which concerns emergency declarations to preserve 
Victorian Aboriginal cultural property, permits the making of a declaration if the 
relevant decision-maker ‘has reasonable grounds for believing’ that the place or 
object is under threat of injury or desecration.  The Review considers that ss 18 
and 9 should be amended along these lines to provide for a lower threshold of 
satisfaction. 
 

RECOMMENDATION: 
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10.11 The standard of satisfaction as to significance and threat 
applying to decision-makers for the purposes of s 18 and s 9 declarations 
should be lower than that currently applying in relation to s 10 (and 
other) declarations.  It should be based on the decision-maker having 
‘reasonable grounds to believe’ that an area or object is significant and 
that there is a ‘serious and immediate’ threat to it. 

 

Interim protection and other temporary protection – s 9 

10.50 The relationship between temporary protection under s 9 and long-term 
protection under s 10 is not as clear as it might be, and the way applications have 
been processed has not assisted in this regard.  In the Second Reading Speech it 
was stated that: 
 

Where a declaration may be made in respect of an area for a period of more than 30 
days, the Minister will be obliged to receive and consider a report prepared by an 
independent person dealing with the range of issues that such an application may 
raise.541 

 

The implications of this statement may be as follows: that a more complex process 
(the reporting process provided for by s 10) should be followed when the effects of a 
declaration are or may be considerable, namely when a declaration that is to extend 
for a period beyond 30 days is sought; that if a report were necessary for that 
reason, it should be prepared within a period of 30 days, which could be extended to 
a total of 60 days by further declaration; and that if a declaration is sought in order to 
remove a threat of only limited duration (less than 30 days), a less complex process 
would suffice. 
 

Preserving the status quo 

10.51 The first Federal Court decision dealing with an application under the Act 
concerned s 9 and contained the following statement: 
 

The purpose of a s 9 declaration is to preserve the status quo of a significant 
Aboriginal area which is under immediate threat of injury or desecration until the 
[Minister] decides whether to make a more permanent declaration under s 10.  Of 
its nature, like an interlocutory injunction, a s 9 declaration will be made in 
circumstances of urgency where the issues and conflicting interests cannot be fully 
examined.  Although the Act is remedial legislation, there are likely to be 
conflicting interests of a sensitive nature to be considered by the [Minister] in the 
cases that come before him under s 9.  The [Minister’s] task is to balance the 
various competing interests and views before deciding whether or not to make an 
emergency declaration.542 

 

Effective interim protection 

10.52 What should it mean when the idea of ‘interim protection’ is invoked, as it has 
been by the Federal Court in the decision referred to above: is it consistent with the 
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purposes of the Act for the decision-maker to have such a broad discretion in 
relation to interim protection?  The Review considers that the Act should be 
amended to reflect the view that the purpose of interim protection is to preserve the 
status quo of a significant Aboriginal area until such time as an application under s 
10 is determined.  As has been noted, the level of satisfaction required should be 
less, and the exercise of discretion to provide interim protection should not be 
exercised in a way that defeats the purposes of obtaining a report under s10 
(discussed later).  With this in mind, the Review notes that ongoing injury or 
desecration should be considered to comprise a ‘serious and immediate’ threat of 
further injury or desecration: that this is so appears to be the reason for s 3(3) of the 
Act.543 
 

RECOMMENDATION: 
10.12 The Act should provide that the purpose of short-term (30-day) 
declarations under s 9 where an application has also been made for a s 10 
declaration in relation to the same area (interim protection) is to 
maintain the status quo in relation to the area pending determination of 
the s 10 application. 

 
 

Extending interim protection 

10.53 Where the agency is satisfied that there is a ‘serious and immediate threat’ to 
an area and that interim protection is warranted, in the absence of changed 
circumstances that situation will usually persist until the resolution of the related 
s 10 application.  The potential length of time that this process may cover depends 
on the time limits set for the reporting process and the circumstances in which the 
Commonwealth should proceed to a reporting process rather than permitting other 
action to take place.  These are each discussed shortly.  Nonetheless, on the 
principle that the capacity to provide and extend interim protection is central to the 
purposes of the Act, there does not appear to be any reason to require the agency 
to reconsider whether protection should be extended at unduly short intervals.  As 
discussed later, interested persons will have an opportunity to make 
representations before any declarations are made (including those extending 
interim protection) but unless the circumstances have changed, or the threat has 
been removed, extensions would normally be made.  The Review considers that a 
period of up to 60 days for a declaration extending interim protection is an 
appropriate balance of these considerations. 
 

RECOMMENDATION: 
10.13 Section 9 declarations in the form of interim protection should 
be capable of extension for periods of up to 60 days at a time pending 
determination of the s 10 application. 

 

Need for these applications to be determined speedily 
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Although s 9 may have been intended to provide for ‘interim protection’, applications 
for protection have been made under this section for temporary protection only 
(unconnected with an application under s 10.  The operation of s 9 as a form of 
interim protection has also been undermined by the extensive delays in reaching 
decisions on them (173 days on average, on the best available estimate),544 such 
that it can become difficult to sustain arguments based on urgency.  Given that a 
‘serious and immediate threat’ is a precondition to the making of a declaration under 
s 9, it detracts from its purpose if such applications are neither granted nor refused 
within a reasonable period.  The Review considers that applications for these 
declarations should be dealt with speedily.  If they turn out not to require action, 
they may be refused: there is nothing to prevent further applications from being 
made as required. 
 

RECOMMENDATION: 
10.14 The agency should be required to determine an application for 
protection of an area under s 9 as soon as is practicable and in any event 
within 28 days. 

 

Interim protection not indefinite 

10.55 Fears that interim protection may be capable of indefinite extension are 
answered in two ways: (i) the Review does not propose that it be mandatory: interim 
protection will be available, as at present, only where there is a ‘serious and 
immediate’ threat; and (ii) there will be time limits in place to ensure that a decision 
is made by the Commonwealth as soon as is practicable, with any delays clearly 
justified. 
 

Length of interim protection too short 

10.56 The potential duration of interim protection, rather than the basis by which it 
is determined, attracted most comment in submissions to the Review.  This was 
due no doubt to the failure of recent long-term declarations to withstand judicial 
scrutiny on grounds of lawfulness.  The Act currently permits a maximum period of 
60 days guaranteed protection against serious and immediate threats.  It is 
arguable that a new application could be made for protection under s 9 so as to 
permit a fresh declaration, but this possibility has not been tested and is fraught with 
danger.  Rather, efforts to complete the prescribed decision-making process under 
s 10 have sometimes been rushed in order to meet the effective 60-day deadline.  
The possible implications of this were set out by Justice O’Loughlin in the 
Hindmarsh Island (Kumarangk) case as follows: 
 

It needs to be emphasised that these two sections in combination, impose a time 
constraint on the Minister which can, when one considers the totality of the 
situation, be quite severe.  When the Minister decides to make an interim 
declaration under s9 (before he then has before him an application for a permanent 
declaration under s10), he has, in reality, no more than sixty days within which to 
implement the requirements of the statute and make his final decision with respect 
to a s10 declaration.  Within that time, the Minister must choose a suitable reporter 
who, in turn, must publish the existence and purpose of the application and invite 
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interested persons to furnish representations.  The Act specifies that interested 
persons are to have, at least, fourteen days before they are required to furnish their 
representations.  The reporter is then required to give “due consideration to any 
representations so furnished”: par10(3)(b).  In the particular circumstances of this 
case, that meant that Professor Saunders had to consider over four hundred such 
representations and compile her report so that, if considered appropriate, the 
Minister would have sufficient time to make the s10 declaration before the expiry of 
the sixty day period.545 

 
10.57 Many submissions commented on the extreme difficulties in fact faced by the 
reporter and the Minister in that case and on the potential for other complex and 
sensitive cases, involving large numbers of public representations, to arise in future. 
 
 

Case study – Broome Crocodile farm 

10.58 Some of these difficulties may again be illustrated by reference to the 
Broome Crocodile Farm case.  Eleven days of the effective 60-day time limit on the 
s 10 decision-making process had passed before the Commonwealth Minister 
appointed a person (in this case) as both mediator and reporter in relation to the s 
10 application.  A further seven days passed before the State government was 
contacted.  Three weeks had passed by the time that a notice was published in the 
relevant newspaper calling for representations from interested members of the 
public.  In these circumstances, the report was effectively required to be prepared, 
considered by the Minister (along with representations attached to it) and a decision 
made within a period of between five and six weeks, to ensure that protection 
continued pending the final decision.  This was in a context in which it was clear 
that the development was likely to proceed as soon as possible.  Again the process 
did not survive close judicial scrutiny, it being held among other things that 
procedural fairness had been denied in relation to claims and information relevant 
to the question of significance which was provided to the reporter late in the 
reporting process.  In the process of rejecting Commonwealth arguments that 
belated efforts to provide procedural fairness in relation to this material (including an 
offer to make material available and to defer making a decision provided the 
developer gave an undertaking not to commence work until that was done), the 
judge stated that: 
 

… to accede to this submission would be to give tacit support to the establishment 
of inefficient and unfair administrative decision-making processes.  The basis of 
the submission is that the Commonwealth minister had run out of time.  This does 
not seem in the particular circumstances of this matter, a very persuasive excuse for 
denying procedural fairness where, had time not been of concern, procedural 
fairness in that form would otherwise have been extended to the parties 
concerned.546 

 

This decision was upheld by the Full Federal Court on appeal, and these comments 
were endorsed.  In so far as the comments concern the need to appoint a reporter 
promptly in such circumstances (and, as his Honour suggested, to separate the 
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mediation and reporting functions), the Review has no issue with them: the need for 
an available pool of people capable of performing such functions, rather than 
reliance on ad hoc appointments, is discussed in Chapter 11. 
 

Impractical requirements 

10.59 However, the Review considers that the statutory requirements are 
impractical.  To mandate a fixed time limit which is inadequate (at least in some 
cases) for the resolution of complex and sensitive issues, in the context of an Act 
the purpose of which is to protect Aboriginal heritage which is under threat, places 
the decision-maker in an invidious position.  Subject to the above qualification in 
respect of commencing the reporting process more speedily (which may not have 
made any difference to the late provision of the material in question), the Review 
considers that the Minister here sought in good faith to overcome the dilemma that 
faced him at the end of the process. 

 
Need to promote finality 

10.60 Declarations under s 10 have the capacity to affect interested persons to a 
great extent.  Determining issues of significance can involve sensitive matters and 
the protection of significant areas from threats, where established, is the purpose of 
the Act.  The reporting process may follow various attempts at State/Territory level 
and under the Act to resolve the issues involved in an application and it is therefore 
particularly important that decisions on these applications are well informed and 
considered so as to promote the finality of any decision taken. 
 
10.61 Having rigid time limits at the end of the reporting process is not conducive to 
good decision making and is therefore not in the interests of anyone involved.  
Some further flexibility should be built into the process so that it is able to cope 
better with difficult applications.  This will mean that ‘final’ Commonwealth 
decisions will be more likely to survive legal challenge.  It also means that some of 
the heat generated between competing interests as a consequence of the ‘ticking 
clock’ itself will be taken out of the process.  None of this is to suggest that the 
Commonwealth should be able to take as long as it likes to reach a decision: rather, 
that there be more realistic time limits and some flexibility built into them in order to 
cater for particularly difficult cases. 

 
Factors going to time limits – s 10 process 

10.62 What sort of time limit, then, should be in place in relation to the reporting 
process established by s 10?  That question, of course, depends on what must be 
done during the process.  The Review understands that at present, as the reported 
cases (among others) demonstrate, much of the process of dealing with s 10 
applications is spent debating issues of significance and the adequacy of 
State/Territory laws and processes.  The Review has addressed these issues 
separately.  Until such time as the Commonwealth is able to rely on accredited 
assessments of significance conducted at State/Territory level, the Act must 
provide sufficient time for both an independent assessment of significance and for 
the other matters relevant to the exercise of the Minister’s discretion to be reported 



 

 

on, and for the Minister to consider those matters and decide applications under s 
10. 
 
 
 
 

What sort of time limit is required? 

10.63 Various time limits were suggested in submissions to the Review.  These 
varied from the current 60 days (combined with an obligation on the Minister to 
decide within that time),547 to 18 months: 
 

… in practice a permanent order under s10 may take up to 18 months to obtain.  
This effectively creates a time gap where no protection is available.  It is therefore 
suggested that extensions of s9 declarations are made available on a month by 
month basis where there is danger of damage to the site.548 

 
Based on experience to date in administering the Act, ATSIC supports a capacity to 
extend an emergency declaration at 60-day intervals for up to six months.  This is 
also the period favoured by the Aboriginal Areas Protection Authority of the 
Northern Territory, which notes that considerable work may be involved and goes 
on to suggest that: 
 

In the light of the above, it is recommended that in instances where the Federal 
Minister is asked to determine significance according to Aboriginal tradition and 
that this situation arises because [of] inadequate State or Territory legislation, then 
the power of the Minister to grant urgency declarations for a period of six months 
or more would be appropriate.  Such a procedure would provide an incentive for 
State and Territory Governments to enact laws compatible with the national 
standard.549 

 

Notional limit of six months appropriate 

10.64 The Review considers on the basis of this information that, where the 
proposed Commonwealth agency is required to assess significance (that is, to 
determine or reconsider the issue), an outer limit of six months is the best estimate 
available of a realistic and appropriate time limit for the conduct of the reporting 
process in difficult cases.  Consistent with the views expressed above, however, 
the Review favours some flexibility in the form of the obligation to decide, and would 
see that period as a notional limit only.  As the Commonwealth Ombudsman has 
submitted: 
 

… to my mind the problem of delineating time limits will not be solved by simply 
inserting legislative deadlines, but rather by ensuring that an entire administrative 
scheme is developed.  Timelines are better developed as a question of official 
procedure – against which a review body, court or parliament can judge 
performance – than locked in legislation, raising the possibility that a simple breach 
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of the deadline provision may throw the lawfulness of the entire process and final 
decision into doubt.550 

 

Separate obligations on agency and Minister 

To ensure that decisions are made within a reasonable time frame, there should be 
a separate obligation on the agency to report to the Minister as soon as is 
practicable and another on the Minister to determine the application as soon as is 
practicable.  The Review further notes that the Commonwealth decision-making 
process is not necessarily set in train immediately following receipt of an application 
for protection under s 10.  Attempts may be made to facilitate agreements between 
interested persons, and applicants may be required to await the outcome of certain 
processes conducted at State/Territory level.  These matters are discussed 
shortly. 
 

RECOMMENDATION: 
10.15 The agency should be required to report to the Minister as soon 
as is practicable after instigating a reporting process under s 10.  A 
notional outer time limit of six months may be appropriate, but this 
should not be set in legislation.  The Minister should be required to 
determine an application under s 10 as soon as is practicable after 
receiving a report under that section. 

 

Deferral of instigation of reporting process 

10.66 The approach recommended by the Review to the meaning of ‘effective 
protection’ under State/Territory law and to the issue of what constitutes a ‘threat’ 
for the purposes of the Act will make it clearer when the Commonwealth is able to 
deal with applications for protection.  It will also mean that the Commonwealth 
process should take into account the fact that there may be an actual threat to 
heritage during the period when State/Territory Aboriginal heritage protection and 
development approval processes are being followed. 
 

Obligation to obtain report not immediate 

10.67 The Review does not believe that the obligation to commission a report 
(where it arises, the next matter dealt with in this chapter) should oblige the 
Commonwealth to do so immediately or within any specified period.  The point at 
which it will be appropriate to do so will depend on the circumstances of individual 
applications.  Applications under s 10 may be made in circumstances when the 
threat is real but not immediate, and the best way to resolve such applications may 
be to seek an agreed resolution (with Commonwealth involvement, through 
mediation) or to allow State/Territory processes to proceed, where they may result 
in effective protection of the area in question, or protection otherwise sufficient to 
accommodate the interests of the applicants.  On the other hand, where an area is 
under immediate threat, a reporting process should be instigated promptly (with 
interim protection in place, if necessary). 
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RECOMMENDATION: 
10.16 The agency should be obliged to instigate a reporting process in 
response to an application under s 10 unless there is a specific 
justification for postponing such action. 

 

Other processes may lead to protection 

10.68 There may also be other processes taking place alongside questions of 
heritage protection, such as native title or other land claims, and world or other 
heritage assessment processes at either State/Territory or Commonwealth level.  
They may hold out some prospect of removing a threat for the purposes of s 10: for 
example, a world heritage process might remove a threat to a significant Aboriginal 
area, even if the area is outside the world heritage area.  Unless and until a threat 
becomes ‘serious and immediate’ and a decision must be made on a s 9 
application, there should be no requirement on the agency to instigate a reporting 
process.  To do so would be to duplicate processes (in some cases) and in any 
event to expend resources where that may be unnecessary. 
 

Perspectives on deferral 

10.69 From the perspective of Aboriginal applicants, the point at which a reporting 
process is begun may be less important than the capacity to protect areas pending 
final determination of applications.  As one submission notes: 
 

The Minister should only be able to decide not to deal with or to defer 
consideration of applications if and only if both: 

some interim protection is in place for the threatened area or object; and 
some other process for resolution of the matter is in train.551 

 

From the point of view of land owners and development interests, there is a need for 
applications to be determined with minimum cost and delay. 
 

Need to minimise duplication 

10.70 The approach recommended by the Review aims to avoid duplicating 
processes where there is a prospect that an application will be resolved by other 
means within a reasonable time, such as under State/Territory processes or 
through mediation processes conducted with Commonwealth involvement.  Where 
there is no such prospect or those processes fail, the Commonwealth must proceed 
with its own decision-making process.  As soon as it is clear to the agency that no 
other process holds out any prospect of resolving an application within a reasonable 
time, the Commonwealth should proceed to instigate a reporting process.  The 
agency should take into account the views of any interested persons that are 
involved in preliminary processes under the Act (in relation to s 10 applications) in 
ascertaining the prospects of resolving an application within a reasonable time. 
 

RECOMMENDATION: 
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10.17 The agency should be able to defer instigating a reporting 
process in response to an application for protection under s 10 where 
there is no immediate threat to the area in question and where there is a 
prospect that other processes, whether under State or Territory laws or 
under other Commonwealth laws, will resolve an application within a 
reasonable time.  Once a threat becomes serious and immediate, the 
agency should instigate a reporting process promptly. 

 
A particular problem with the current process is that there does not appear to be any 
principled justification for or explanation of delays, even if they occur for good 
reasons.  The agency therefore should be required to report on what is being done 
to advance the determination of those applications, along with the reasons for any 
delays.  This issue is dealt with briefly in Chapter 11. 
 
 

OBLIGATIONS TO DETERMINE APPLICATIONS 
 

Is protection mandatory? 

10.71 The Minister is not bound to make a declaration.  In the Wamba Wamba 
case in 1989 the Federal Court was asked whether, once the preconditions for the 
exercise of the discretion to make a declaration – that the area in question is a 
significant Aboriginal area and that it is under serious and immediate threat of injury 
or desecration – are established, the Minister was bound to make the declaration.  
Justice Lockhart noted the provision whereby the Minister may extend a s 9 
declaration for up to a further 30 days if “satisfied that it is necessary to do so”552 
and commented that: 
 

The language of that provision clearly demonstrates that the [Minister’s] power to 
extend is facultative not imperative.  It would be odd if the power to make the 
initial declaration was not also facultative.553 

 

Section 9 applications 

10.72 In the case of s 9, no process is specified in the Act for informing the Minister 
so that he or she can be satisfied as to whether an area is significant and whether it 
is under threat.  In practice, ATSIC makes inquiries of the relevant applicants and 
provides advice to the Minister.  There is likewise no process specified for 
applications under s 12 for protection of significant Aboriginal objects. 
 

Section 10 applications 

10.73 In the case of s 10, the Minister must be satisfied as to the same two 
preconditions of significance and threat (albeit that the threat need not be ‘serious 
and immediate’) and in addition, must receive a report in accordance with s 10(4) of 
the Act before he or she may make a declaration.  In the case of s 10, the 
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resources involved in commissioning a report have led to serious questions being 
asked as to whether and in what circumstances an application may be refused 
without the need to first obtain a report.  This is an issue the Review has been 
asked to consider. 
 

Must a report be commissioned under s 10? 

10.74 The questions raised in Tickner v Bropho were: is it necessary for the 
Minister to make a finding as to significance and threat in every case before he or 
she is able to determine an application; and does he or she have to get a report 
under s 10(4) in order to do so?  The Court was faced with the argument of the 
Commonwealth that it was a valid exercise of discretion to refuse an application 
under s 10 without making a conclusive determination on the issues of significance 
and threat and without obtaining a report.  The basis upon which this argument was 
put was that it was open to the Minister to refuse an application in those 
circumstances where there were discretionary matters of overwhelming national 
interest or financial considerations weighing against the making of a declaration. 
 

Report required to inform discretion 

10.75 The Full Federal Court was unanimous in rejecting the Commonwealth’s 
argument.  Thus according to Chief Justice Black, who also noted the role of 
interested members of the public providing representations and the relevance of 
that role in informing the Minister’s exercise of discretion: 
 

It may be that considerations that lead a minister to conclude in a particular case 
that no declaration should be made will properly be described as matters of the 
national interest, but it should not be forgotten that the purpose of the Act reflects 
the parliament’s identification of another element of the national interest.  The Act 
does not, in my view, allow for an assumption that one aspect of the national 
interest may prevail without any consideration of the element of the national 
interest that the Act reflects.554 

 

Justice French likewise focused on the need to recognise, if not give effect to, the 
competing interests and importantly noted that the Act permits compromises in final 
decisions: 
 

The possibility may be accepted that a situation could arise in which there is a 
public or private interest of such weight that it would take priority over the public 
interest in the preservation of an area of significance to Aboriginals.  That 
possibility does not support the proposition that the minister could ever conclude, 
without investigation of the matters arising under s 10(1)(b), that no form of partial 
or conditional protection were possible.  The balancing of interests which the Act 
contemplates allows for the possibility of compromise which involves recognition 
if not satisfaction of all relevant interests. 

 

Report required to establish preconditions? 
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10.76 A majority of the Court further held that it was necessary to obtain a report 
following receipt of a valid application for protection under s 10.555  In other words, 
a report is required in order to inform the Minister’s satisfaction as to significance 
and threat, as well as to inform the exercise of the ultimate discretion.  Justice 
French, on the other hand, appears to have considered that the Minister could 
decide before commissioning a report that one of the preconditions was not 
established and refuse an application on that basis (on his view, the obligation to 
commission a report arises after having established the preconditions and in order 
that the discretion whether to make a declaration is properly informed).556  The 
Chief Justice had this to say on the matter of the relationship between the report and 
the preconditions: 
 

The provisions of s 10(1)(b) and s 10(1)(c) are closely linked, in that the report 
referred to in s 10(1)(c) inevitably bears directly upon the questions the minister is 
required to address by virtue of s 10(1)(b), as well as upon matters going to the 
exercise of his discretion.557 

 

Suggested clarification under current approach 

10.77 The Review received a submission to the effect that the subsections referring 
to the preconditions – s 10(1)(b) – and the report – s 10(1)(c) – should be reversed 
in the Act, to indicate that the report is intended to inform the Minister’s satisfaction 
on the preconditions.558  This would be a sensible amendment to clarify the 
intention of the current Act, as interpreted by the Federal Court: that in applications 
under s 10, the role of the report is to inform the Minister’s decision on both the 
preconditions and the exercise of the discretion whether to make a declaration.  
The Review agrees that the report should, if the current approach were to be 
retained, inform both of these parts of the decision-making process.  However, the 
issue would not arise under the Review’s recommendations, since the 
preconditions will have been determined by the agency. 
 

Report mandatory 

10.78 The upshot of Tickner v Bropho is that the Minister is bound to commission a 
report in response to each valid application for protection under s 10.  The Review 
considers that this principle, and the reasoning on which it is based, is a sound one.  
Subject to the exceptions noted in the following paragraphs, (including promoting 
resolution of applications by agreement), the Review considers that this obligation 
should be given statutory recognition. 
 

RECOMMENDATION: 
10.18 The agency should be obliged to prepare a report to assist the 
Minister to determine each valid application for protection under s 10 
unless the application is determined beforehand in one of the ways 
specifically provided for in the Act. 
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Frivolous and vexatious applications 

10.79 What then constitutes a valid application, and what, if anything, needs to be 
done to address the implications of this decision for the administration of the Act?  
These issues were all canvassed in Tickner v Bropho.  The Commonwealth argued 
that commissioning a report is a time-consuming and expensive process, and that 
this should not be necessary in the case of frivolous and vexatious applications and 
‘repeat’ applications.  The minimum requirements in the Act regarding applications 
is that they be made “orally or in writing by or on behalf of an Aboriginal or a group of 
Aboriginals seeking the preservation or protection of a specified area from injury or 
desecration.”559  One judge suggested that a frivolous or vexatious application 
would not be “an application within the meaning of s10”;560 another that “s 10 is 
enlivened only by a bona fide application which answers the description in 
s 10(1)(a)”.561 Chief Justice Black simply took the view that administrative 
inconvenience did not mean that Parliament had intended to exclude the 
obligation.562 
 

Power to decline frivolous or vexatious applications 

10.80 Although, as Justice Lockhart indicated,563 it would be difficult in this area to 
conclude that an application was made frivolously or vexatiously (given that the 
purposes of the Act are clearly stated and that it is a beneficial piece of legislation), 
the Review considers that there should be a power to dismiss an application if made 
frivolously or vexatiously.  An application that is “no more than a repetition, on 
precisely the same grounds, of an application that had been rejected a short time 
earlier”564 might be capable of characterisation as such an application. 
 
 

RECOMMENDATION: 
10.19 The agency should have power to decline an application that is 
frivolous or vexatious. 

 

Repeat applications 

10.81 As for other ‘repeat’ applications, the comments of the Federal Court on this 
subject may be of assistance:565 they should be dealt with in a practical fashion.  In 
particular, it should be possible to rely on an earlier report on the same area, as 
suggested by Justice French, unless there are substantially different circumstances 
or information available.  If a precedent for dealing with repeat claims is needed, 
albeit in a different context, clauses 5 and 6 of the Practice Directions issued by the 
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Aboriginal Land Commissioner under the Aboriginal Land Rights (Northern 
Territory) Act 1976 might provide a starting point. 
 

Need to formalise withdrawals or determine applications 

10.82 There have been other administrative difficulties in disposing of applications 
under s 10.  The Review was informed by ATSIC that: 
 

It is our experience, that after consultation with State or Territory Governments or 
mediation with parties that would be affected by a possible declaration, that some 
applications are resolved without the Minister making a decision.  In those 
circumstances, if the applicant does not withdraw the application the it remains 
open, notwithstanding that a resolution has been negotiated.  Engaging 
consultants to prepare a report for the Minister to decide these applications is very 
expensive for ATSIC and cause disruption to many parties.  Where a matter has 
been resolved, it is obviously a waste of time and resources for a consultant to be 
engaged and submissions called for.566 

 

The Review appreciates that the obligation to carry out a reporting process incurs 
considerable costs.  It also considers that the processes of seeking an agreed 
resolution of applications prior to embarking on a reporting process should be 
encouraged.   Nonetheless, it might be suggested that, if an application has been 
resolved to the satisfaction of interested persons, the applicants ought be willing to 
withdraw their application and it should be determined. 
 

Effective agreements should assist 

10.83 One reason why it may have been difficult to dispose of applications by 
agreement is that agreements made at present have no binding effect and have 
sometimes been broken even where they have been relied on to justify refusal of or 
delay in dealing with applications.  In the absence of fixed time limits, it is therefore 
easy to understand why people are unwilling to withdraw applications.  The Review 
hopes that its promotion of agreements, backed by legal sanctions as between the 
persons who make them, will encourage the 
resolution of applications under the Act.  Where such agreements are reached and 
are determined by the agency to be consistent with the purposes of the Act, it 
should be clear that an application has been resolved, and the application should 
therefore formally be declined. 
 

RECOMMENDATION: 
10.20 The agency should formally decline an application that is 
resolved to the satisfaction of the applicants and withdrawn. 

 

Failure of applicants to provide sufficient information 

10.84  The Review considers that it should remain easy to make applications for 
protection under the Act.  One concern raised by ATSIC during consultations was 
that some applicants fail to supply information sufficient to satisfy the requirements 
of a notice, as interpreted by the Federal Court in Tickner v Chapman.  The 
argument is that it would be pointless to attempt to set a reporting process in train 
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without sufficient information for that purpose.  Any problem of this sort in the 
context of an application for temporary protection would be resolved under the 
Review’s recommendations, by the requirement to make a decision within a 
specified period (28 days). 
 

Information required in s 10 context 

10.85 In the s 10 context, the broad purpose of providing information is to give 
interested persons an opportunity to comment, commensurate with the nature and 
extent of their interest, on whether a long-term declaration should be made.  That 
opportunity need only be given at the point when a decision-making process is 
instigated, rather than beforehand, when attempts may be being made to reach 
agreements between the applicants and particular interested persons or when 
State/Territory (or other) processes are being followed.  That might be some time 
after the application.  Nonetheless, if an application is not resolved in that way, a 
decision-making (reporting) must be instigated. 
 

Applicants must respond to reasonable requests for information 

10.86 When the agency has decided that a reporting process must be instigated, 
applicants should be required to respond to reasonable requests of the agency to 
provide additional information where the agency is of the view that the information 
provided would not suffice to meet the legal requirements for procedural fairness or 
public notice purposes (discussed later).  Otherwise, resources will be expended 
for no good reason.  As a consequence, the agency should be empowered to 
dismiss an application for a long-term declaration if it is of the view that the 
information supplied to it by an applicant would not be sufficient to support the 
declaration sought and it has given the applicant a reasonable opportunity to 
provide additional information. 
 

RECOMMENDATION: 
10.21 The agency should have power to dismiss an application where 
it considers that the information provided to it by applicants would not 
satisfy the legal requirements specified in the Act and the applicants fail 
to respond to reasonable requests by the agency to provide additional 
information. 

 

Factor in exercise of discretion – abuse of process 

10.87 The Review considers that a mechanism is required in order to emphasise 
the ‘last resort’ role of the Commonwealth Act and to avoid possible abuse of 
process.  The Act should not be used to impede developments that are well 
advanced by raising heritage issues at a very late stage when it would be 
reasonable to expect that those issues should have been raised earlier (ideally 
during State/Territory planning processes).  Aboriginal people should be 
encouraged to raise their heritage interests as soon as possible, provided that there 
is a context where their interests are treated with respect.  It is in the interests of all 
concerned that issues regarding Aboriginal heritage be raised early and dealt with 
in a timely manner, as recent litigation and political debate has shown. 
 



 

 

Reasons for delay 

10.88 The Review notes that there are often good reasons why Aboriginal people 
delay seeking protection of their heritage interests, and in this report recommends 
ways to address these concerns.  For example, State/Territory planning processes 
may fail to involve Aboriginal people, and restricted information may be withheld 
until the latest possible moment because it is not properly respected or protected 
against disclosure.  These concerns, which the Review examines in other parts of 
the report, may be exacerbated where State/Territory governments are actively and 
financially interested in developments that put Aboriginal heritage interests at risk.   
 

Delay of limited current relevance 

10.89 Given the beneficial nature of the Commonwealth Act, it is likely that a 
provision aimed at preventing abuse of the Act by reference to the lateness making 
of claims or the provision of associated information will have a limited role until such 
time as agreed minimum standards are in place and State/Territory processes and 
are accredited for the purposes of the Commonwealth Act (and that the 
Commonwealth Act itself meets the standards).  Nevertheless, the Review 
considers that provision should be made to prevent possible abuse of the Act in the 
future: it therefore recommends that delay in making applications, claims and the 
provision of new information should be taken into account in the exercise of 
discretion by the relevant decision-maker when considering whether and, if so, on 
what terms to make a declaration. 
 

RECOMMENDATION: 
10.22 Delay in raising heritage interests, provided that there are 
mechanisms in place that respect those interests, should be a factor in the 
exercise of discretion whether to make a declaration by the agency or 
Minister (as the case may be). 

 
 
 

MAKING AND RECORDING APPLICATIONS 
 

Making applications should be easy 

10.90 An application for protection under the Act may be made “orally or in writing 
by or on behalf of an Aboriginal or a group of Aboriginals seeking the preservation or 
protection of a specified area from injury or desecration.”567   
Submissions from Aboriginal interests argue that it is extremely important that the 
Act remain uncomplicated and easy to use.  Many such arguments were made in 
the context of the 60-day limit on temporary protection, but several also relate 
specifically to the making of applications.  The Review accepts that the extent to 
which an Act that is uncomplicated and easy for Aboriginal people to use can be 
guaranteed must take into account the interests of others: having said that, it 
considers that those interests are best catered for through establishing fair 
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procedures rather than making it difficult for Aboriginal people to apply for 
protection.  As noted by the Kimberley Land Council: 

 
… it is important that applications continue to be able to be made orally.  Many 
Kimberley Aboriginal people, especially older people, cannot read or write.  The 
provision allowing oral applications gives Aboriginal people direct access to the 
process, without the need to seek representation or assistance.568 
 

There is support for this view within government circles also: 
 
… Amendments to the legislation could also recognise that communities may also 
require assistance in ensuring applications address the threshold matters 
prescribed in s9(1)(a) and s10(1)(a).  It is inappropriate that applicants be rejected 
at the initial stage due to a failure to provide sufficient information.569 
 
… in the Aboriginal and Torres Strait Islander Heritage Protection Act 1984, we would 
prefer to see an application process which does not deter indigenous people from 
making applications.  The test of any application process involving indigenous 
people should be: is it simple, non-legalistic, affordable and, most importantly, 
culturally sensitive?570 

 

Limits on who can apply? 

10.91 Several submissions from development interests argued that the class of 
persons able to apply for protection should be limited.  For example: 

 
An application should only be able to be made to the Minister by an Aboriginal 
custodian or custodians or persons duly authorised on their behalf.  The Minister 
should be required to be satisfied that the application is made by or with the 
consent of the traditional custodian.571 

 
The difference between the provision of protection under the Act and land claims 
has already been discussed.  Although the Review accepts that the views of any 
custodians will be important in assessing issues of significance, it does not consider 
that the possibility of disagreement among Aboriginal people should be used to 
prevent easy access to the Act, including by non-custodians.  In dealing with an 
argument that an applicant was not the proper custodian of the area in question, 
Justice Wilcox commented in one case that this was not relevant under the Act and 
that, if it were, what the consequences in terms of potential points of litigation would 
be (which the Review sees as unfortunate): 

 
… as a matter of logic there might be more than one set of custodians, each with 
legal standing.  Counsel … agreed that such a dispute could only be resolved after 
extensive oral evidence.  … A proceeding primarily concerned with the validity of 
decisions made by the Minister for Aboriginal Affairs under the Aboriginal and 
Torres Strait Islander Heritage Protection Act would be turned into an inquiry as to 
the person or persons holding the primary custodial right to the subject land.  That 
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inquiry would involve much the same type of evidence as is adduced in support of 
claims under the Aboriginal Land Rights (Northern Territory) Act 1976, and would 
probably take as long to hear.572 
 

It follows that the Review does not accept the need for limits on who can make 
applications under the Act: rather, the need for easy access and an appropriate 
mechanism for dealing with assessing issues of significance for the purposes of the 
Act dictate that for policy reasons this view should be rejected.  The Review 
recommends that the current requirements in relation to applications for protection 
under the Act be retained. 
 

RECOMMENDATION: 
10.23 Applications should be able to be made easily.  A valid 
application is one that is ‘made orally or in writing by or on behalf of an 
Aboriginal or a group of Aboriginals seeking the preservation or 
protection of a specified area from injury or desecration’. 

 

Recording applications 

10.92 As it will remain possible for applications to be made orally, there will be a 
need in some cases to organise to have applicants acknowledge the information as 
recorded by the agency. 
 

RECOMMENDATION: 
10.24 The agency should be required to maintain a register of 
applications in written form: where applications are made orally, the 
agency should record what it is told and seek acknowledgment from the 
applicants of its record of the application. 

 
A related difficulty is that the current delays in dealing with applications have led to 
repeat applications being made and new information being provided before a 
relevant decision is made.  There are examples in the reported cases where two or 
more s 9 applications have been made in sequence in relation to the same area, 
with increasing urgency.  This has sometimes led to confusion over where 
obligations to consult and to provide procedural fairness begin and end.573   The 
quite strict time limits on dealing with applications for protection under s 9 should to 
a large extent overcome any such problems in this regard.  In the s 10 context, 
questions have also arisen in some cases as to whether new bases of claims of 
significance and new information comprise an amendment of an existing application 
or a new application.574  The agency should therefore be required also to record 
the information provided in support of applications and to ascertain whether that 
information constitutes an amendment to an existing application or a new 
application. 
 

RECOMMENDATION: 
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10.25 Where a new basis of significance or other new information is 
provided to the agency in relation to an area for which there is already 
an application registered, the agency should clarify whether the new 
information is part of the previous application or is provided in support 
of a new application, and deal with it accordingly. 

 
 
 

PROCEDURAL FAIRNESS 
 

Introduction 

10.93 The way in which the courts have applied the common law rules of 
procedural fairness when interpreting the current Act has altered the 
decision-making process under the Act so that it appears to no longer reflect what 
was originally intended.  These rules are developed by courts in order to 
supplement whatever procedure is provided for expressly by statute so as to ensure 
that everyone with an interest in proposed administrative (government) decisions is 
treated fairly during the process leading up to the making of such decisions.  This 
involves ensuring that interested persons are given an opportunity to put their case 
and to comment on the issues relevant to the proposed decision and that the 
decision-maker remains open to persuasion by them during this process. 
 

Flexible content, subject to statute 

10.94 The rules of procedural fairness are always subject to what is expressly 
provided for by statute: it is possible for a statute to provide a complete 
decision-making code, or to expressly exclude or limit the rules of procedural 
fairness.  Since these rules are concerned with ensuring fairness, courts are loathe 
to limit them unless there is a clear expression of statutory intent to that effect.  
Within the statutory framework provided, the rules of procedural fairness have a 
flexible content according to the circumstances of individual cases, depending on a 
range of factors including the nature of the interests at stake and the urgency of the 
need for a decision. 
 

Relevance of other recommended reforms 

10.95 Two of the Review’s recommendations are particularly relevant to the 
following discussion: the fact that the issue of significance should be assessed 
separately from the decision whether to protect (discussed in Chapter 8); and that 
protection against disclosure should be given under the Act to information contrary 
to Aboriginal tradition. 
 

Two parts to declaration decisions 

10.96 The Review’s recommendations proceed on the basis that there are, in 
reality, two steps involved in the overall process of considering whether to make a 
declaration under the Act: 

 an assessment of the Aboriginal cultural heritage significance of the area 
(an assessment that, of itself, has no automatic legal or practical 



 

 

consequences and is an issue to be determined primarily on the basis of 
Aboriginal information); and 

 where it is established that an area is a ‘significant Aboriginal area’, a 
decision as to whether a declaration should be made and, if so, on what 
terms (this decision should be made in the light of other interests 
advanced in relation to the area in question and may have real legal and 
practical consequences). 

 
The fact that the Commonwealth Act is a ‘last resort’ Act activated only where a 
threat to heritage values has already arisen has led to some blurring of this 
distinction, because there is pressure in some cases to resolve both aspects of the 
process speedily and therefore together, at least temporally. 
 

Procedural fairness under the Act 

10.97 Between February 1995 and May 1996 there was uncertainty as to the 
extent to which the rules of procedural fairness applied to decision making under 
the Act.  Two decisions of single judges of the Federal Court handed down at 
almost the same time (February 1995), involved very different approaches to that 
question.  It might be added that, prior to these two decisions, both of which were 
upheld on appeal to the Full Court of the Federal Court, such issues had not been 
litigated under the Act.  The difference of view has now been resolved: however, 
the reasoning of each judge and the way in which the Full Court of the Federal Court 
resolved the different views must be considered, because the Review needs to be 
sure that the process it recommends deals fairly with the interests of those with an 
interest in decisions under the Act. 
 

Reporting process as the extent of procedural requirements 

10.98 One Federal Court judge575 was of the view that the reporting process 
provided for by s 10 of the Act involves public participation through the provision 
of representations: his view was that it was intended by the legislature that this 
opportunity to participate represented the full extent of the procedures required to 
be followed.  In other words, further processes (such as the holding by the 
reporter of interviews with some interested persons) were solely within the 
discretion of the reporter.   On this view, there was no obligation to exchange 
information as between interested persons, to conduct interviews or hearings, or to 
allow interested persons to question the views being put to the reporter  by 
others.  The decision did not turn on this view of procedural fairness: rather, it 
was held (among other things) that the public notice was required to raise all the 
issues to be covered in the report: that the notice therefore required considerable 
detail; and that in the circumstances of the case the notice was flawed.  In a sense, 
this decision could be considered as based on a breach of procedural fairness to the 
public at large (including interested persons) in that the notice did not put 
members of the public in a position to make meaningful representations.  
However, because the Act provides for the matters required to be included in a 
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notice, the decision was cast as a failure to comply adequately with those 
provisions.  On appeal, the Full Court of the Federal Court confirmed that the 
inadequacy of the notice was a basis for invalidating the declaration; it did not 
have to determine the broader procedural fairness issues. 
 
 
 

Obligations to exchange information 

10.99 The other judge576 decided in effect that procedural fairness was not 
excluded under the Act and that it required certain interested persons (including 
the State and the developer in the particular case) to have access to written material 
relevant to their interests advanced by the ‘other side’ to the reporter.  On this 
view, procedural fairness requires recognition of the fact that there is a ‘contest’ 
between certain competing interested persons as well as a broader process in 
which public participation is invited before a declaration may be made.  Subject 
possibly to circumstances of urgency limiting the content of the requirements of 
procedural fairness in relation to s 9 applications, it was held that the same basic 
approach applies there also. 
 

Purposes of procedural fairness and the public notice distinguished 

10.100 The Full Court of the Federal Court has very recently resolved the conflict 
between the two decisions referred to in the course of deciding an appeal by the 
Commonwealth against the decision referred to immediately above.  In a joint 
judgment, the Court upheld the view that the Act does not exclude procedural 
fairness and that, for some people at least, procedural fairness requires more than 
an opportunity to provide representations in response to a public notice.  In doing 
so, the Court distinguished the purpose of the public notice from the purpose of 
the rules of procedural fairness, which are directed at those persons with particular 
interests in a decision: 

 
The statutory provision aims, as was emphasized in Tickner v Bropho and Tickner v 
Chapman, (Norvill v Chapman) to ensure a widely diffused public participation, so as 
to garner all the knowledge of the community.  Thus the process of inquiry will 
have the potential to be enriched from many sources.  The principle of natural 
justice aims, on the other hand, to focus on those particular individuals whose 
interests or legitimate expectations may be affected by the making of a declaration.  
Theirs is a special right protected by the principle, and the nature of the protection 
it requires them to have is much more specific than the public notification of notices 
in journals or gazettes.  They are entitled, unless the statute excludes the right, to a 
proper opportunity to advance all legitimate arguments to avert a decision that 
might profoundly affect their interests.  Such a proper opportunity involves 
proper notice of the case they have to meet. 
… 
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The scheme of the Act is not that a declaration will be made if the Minister is 
satisfied as to the question of significance, without input from others.  And 
paragraphs (e) and (g) of s10(4) recognise that the effect a declaration may have on 
other persons’ interests and the extent to which the land or objects might already be 
considered as the subject of protection are important matters for the Minister’s 
consideration.  It follows that the reporter may well be involved in a process of 
fact-finding which places the reporter in dialogue with those whose interests may 
be affected and with State governments, or their agencies, which administer other 
legislation having similar purpose.  So understood, to afford them the opportunity 
to contradict or comment upon issues raised which have the potential to influence 
the Minister’s decision is consistent with and not at odds with the reporting and 
decision-making process envisaged by the Statute.577 

 

Statutory recognition of interested persons 

10.101 The Review considers that the Act should be amended to recognise, 
as the Federal Court has done, that there are people with particular interests in the 
processes leading to the decision whether a declaration should be made.  The 
suggestion in the s 10 context that a public notice alone should suffice for that 
purpose should not be accepted given the serious consequences that making a 
declaration can have on particular people.  The agency should be required to take 
reasonable steps to identify interested persons before any declaration decision so 
that they are aware of the fact that a decision might be made and are able to 
advance their interests in the way provided for by the Act.  This is no more than to 
put into statutory form what, in the broadest sense, the requirements of procedural 
fairness normally entail. 
 

RECOMMENDATION: 
10.26 The agency should be required to take reasonable steps to 
identify persons with an interest (in procedural fairness terms) in 
whether a declaration should be made before deciding whether to make 
a declaration under s 9 or providing a report to the Minister under s 10. 

 

Section 9 

10.102 In the context of applications under s 9, which should involve 
circumstances of urgency (given that they are premised on the existence of a 
‘serious and immediate threat’), the Review does not accept the argument that the 
obligation to provide such information to interested persons should be excluded.  
Rather, it accepts the view that, consistent with the usual approach of courts to 
questions of procedural fairness, the degree to which the obligation must be 
afforded depends on the circumstances of each case.  As Justice Carr noted: 

 
The procedural fairness which is required for good administrative decision-making 
does not demand the impossible.  It is necessary to be realistic and to take into 
account the particular circumstances in a practical manner.578 
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Under the Review’s recommendations, initial s 9 declarations in particular (rather 
than declarations extending their operation) may have to be made in circumstances 
of urgency: courts may be expected to appreciate this, particularly in the case of 
interim protection, which is intended to maintain the status quo in relation to an area 
pending a final decision on a s 10 application. 

How should the Act provide procedural fairness? 

The more important question for the Review is to determine what ought to follow 
once interested persons have been identified.  In many cases, some of the people 
most directly interested may have been involved already in dealings aimed at 
resolving applications by agreement or in heritage protection processes undertaken 
at State/Territory level.  They may therefore have greater knowledge of the issues 
involved than other people, particularly the public at large.  In what way should 
these and other interested persons be involved in the decision-making process?  
The Review has recommended that the agency should determine issues of 
significance primarily on the basis of information provided by Aboriginal people.  
The following discussion therefore focuses on the advancement of interests in the 
question whether a declaration should be made. 
 

Opportunity to comment on specified notification requirements 

10.103 As a result of the separate determination to be made by the agency of 
issues concerning significance, and because the Review considers that the 
processes to be followed under the Act should remain as informal and 
uncomplicated as possible, the Review considers that an appropriate level of 
fairness to interested persons requires that they have an opportunity to make 
representations in response to the information which must be provided by 
applicants in support of a declaration (specified notification requirements) and 
included (in a notice inviting representations from the public.  Interested persons 
may have more to say about matters of significance and how they might be 
accommodated than would other members of the public.  There is no reason why 
they should not put that information into the decision-making process via a written 
representation to the agency (in the s 10 context).  However, the Review considers 
that the process should encourage other interested persons to focus on advancing 
their own reasons why a declaration should or should not be made. 
 
10.104 The Review accepts that decisions whether to make declarations 
under the Act have the capacity to adversely affect the interests of land owners, 
developers and other interested persons.  However, it does not accept the 
proposition that interested persons should be given an opportunity to contradict 
(other than through a specified opportunity to comment) every aspect of the process 
leading to the exercise of the discretion whether a declaration should be made.  To 
permit more than this would achieve little but would work against the purposes of 
the Act. 
 

RECOMMENDATION: 
10.27 The Act should require the agency to provide interested persons 
with an opportunity to make representations in response to specified 
notification requirements before deciding whether to make a declaration 
under s 9 or providing a report to the Minister under s 10. 



 

 

 

Keeping process simple 

10.105 The opportunity for interested persons to comment on whether a 
declaration should be made is intended to inform the Minister’s task, which is to 
balance the various public and private interests involved and to make a decision.  
The Review considers that exchanging representations is unnecessary in the 
context of a process that involves such a broad balancing of interests, particularly 
where (as is recommended) the report does not involve evaluating the merits of 
those representations or a recommendation whether a declaration should be made. 
Provision of representations from all interested persons should suffice to inform the 
Minister for these purposes.  The decision-making process concerns protection of 
Aboriginal heritage, generally through involvement in planning processes, rather 
than by a more complex process such as a resource assessment process.  The 
question whether other processes should be followed in particularly difficult cases 
should be at the discretion of the agency. 
 

RECOMMENDATION: 
10.28 The Act should reflect the principle that, unless expressly 
provided by the Act, the opportunity for interested persons to make 
representations in response to specified notification requirements is the 
only means by which they may comment on whether a declaration 
should be made.  Any further processes should be entirely within the 
discretion of the agency. 

 
RECOMMENDATION: 
10.29 The Act should reflect the principle that, unless expressly 
provided by the Act, there is no obligation (and none shall be implied) 
on the agency or the Minister to provide interested persons, or members 
of the public who make representations in response to a notice under s 
10, with information provided in support of an application under the 
Act. 

 

Public notice process retained 

10.106 The Review has explained that, in order to properly perform the balancing 
of competing public and private interests involved in the determination of s 10 
applications where an agreed resolution has not proved possible, the Minister 
should receive input from as broad a range of interested persons as possible.  
People with a procedural fairness interest should be notified specifically by the 
agency.  Nonetheless, the continued use of a public notice seeking representations 
serves two purposes: to enable any interested persons who may not have been 
notified by the agency to indicate their interest and make representations; and to 
enable members of the public who are not interested persons (in procedural 
fairness terms) to comment on the issues raised by the application. 
 
 

RECOMMENDATION: 



 

 

10.30 The Act should continue to require publication of a notice so as 
to allow members of the public to provide written representations as to 
whether a declaration under s 10 should be made. 

 

Representations to be provided through reporting process 

10.107 This opportunity should be limited in the s 10 context to an opportunity 
to provide written representations to the agency within a specified period, for 
inclusion in a report to the Minister.  This should be done at the same time as the 
reporting process, which should be retained in order to enrich the decision-making 
process in the way suggested by the Court. 
 

RECOMMENDATION: 
10.31 In the context of applications for protection under s 10, the 
opportunity for interested persons to make representations should be 
provided at the same time and in the same form as the reporting process 
(in writing). 

 

What are the specified notification requirements? 

10.108 The Federal Court provided extensive comments in the Hindmarsh 
Island (Kumarangk) case about the requirements applying to the notice required to 
be published in order to seek representations from members of the public in the s 10 
process.  The Review considers that a modified version of those requirements 
should form the basis of the specified notification requirements under the Act, but 
that the different use made by the judges of the current requirement to state in the 
notice the purposes of the application should be avoided by specifying the 
requirements more precisely.  In drawing up the following requirements, the 
Review was conscious of the need to minimise the extent to which information that 
might be restricted according to Aboriginal tradition should be required to be 
disclosed.  It was also concerned to ensure that the general nature of the basis of 
the significance claimed should be notified as a minimum requirement of fairness to 
interested persons. 
 

RECOMMENDATION: 
10.32 The Act should define the specified notification requirements as 
follows: 
• the identity of the applicants 
• an identification of the area sought to be protected 
• a description, in general terms, of the significance of the area to the 
 applicants 
• a description of the threatening activity and a description, in general 
 terms, of the injury or desecration that would result if the activity 
 were to occur 
• a description of the form of protection and preservation sought. 

 
 

Requirements of notice to be specified 



 

 

10.109 The requirements for the notice inviting representations from members of 
the public should also be specified.  As this notice will focus on enriching the 
decision-making process rather than being directed at interested persons, its 
requirements need not be as stringent as those applying to notification of 
interested persons.  In particular, the Review notes that disclosure of the 
details of sites of significance can amount to a breach of Aboriginal law and 
may cause distress.  The need to do this should be minimised.  The public 
notice should be able to express the location of the area sought to be protected 
in more general terms than the notification of interested persons. 

 
RECOMMENDATION: 
10.33 The Act should specify that the public notice contain the 
following information: 
• the identity of the applicants (which might be in general terms only, 
 in which case the notice should indicate a means of obtaining more 
 detailed information in this regard) 
• a reasonable identification of the area for which protection is sought 
• a description, in general terms, of the significance of the area to the 
 applicants 
• a description of the threatening activity and a description, in general 
 terms, of the injury or desecration that would result if that activity 
 were to occur 
• a description of the form of protection and preservation sought 
 (noting the sorts of orders that might be made) 
• the matters required to be dealt with in the report, being a list of the 
 statutory requirements (this should suffice, since the above 
 information should give enough case-specific detail to enable 
 interested people to make meaningful submissions) and 
• an invitation to provide written representations within  30 days 
 after the date of publication of the notice and an address where 
 representations can be sent. 

 

Notifying interested persons 

10.110 An attraction of the approach to notification taken by Justice O’Loughlin in 
the Hindmarsh Island (Kumarangk) case is that, by saying that interested persons 
have their opportunity to comment on whether a declaration should be made 
through a general call for representations, it is assumed that everybody has had 
that opportunity and that there is no need to divide people up into different classes 
of interest.  As a result, provided the notice meets the required standards in order 
for members of the public, including any interested persons, to make meaningful 
submissions, there is no chance that a declaration will be invalidated by reason of 
failure to notify someone with a relevant interest. 
 
 

Who are interested persons? 



 

 

10.111 A range of Aboriginal people may have an interest in the significance of the 
area: the relevant State/Territory government, developers, landowners and 
occupiers may have an interest in whether a declaration should be made.  
Consistent with later recommendations about ensuring that the relevant 
State/Territory government is contacted following receipt of a s 10 application, the 
Review considers that, to remove any doubt, the Act should recognise that they are 
interested persons.  Depending on the circumstances of each case, there may be 
other interested persons.  The task of notifying interested persons may be quite 
difficult and consideration may need to be given to deeming certain actions by the 
agency to amount to reasonable steps for the purpose of the obligation on the 
agency to take reasonable steps in this regard. 

 
 
RECOMMENDATION: 
10.34 In order to avoid any uncertainty, the Act should provide that 
States and Territories are interested persons for the purpose of the 
obligation to notify interested persons. 

 
 

Avoiding invalidity 

10.112 The approach of the Federal Court under the Act, and the Review’s 
recommendations, have the effect that failure to notify interested persons may 
result in the invalidity of a declaration, depending on the extent of the person’s 
interest and the reasonableness of the steps taken by the agency to identify all 
interested persons.  One step that the agency could take in an effort to identify any 
interested persons that it may have for some reason not specifically notified would 
be to include a request in the public notice for any people who consider themselves 
to have a particular interest in the area sought to be protected to contact the agency 
or make a representation in which that interest is stated.  Broad publication of the 
notice would be another.  The actions of those interested persons who are 
involved in any preliminary processes aimed at resolving applications should also 
be taken into account in assessing the reasonableness of the steps taken by the 
agency.  In any event, to avoid the possibility that the purpose of the Act is not 
defeated on technical basis, it should be provided that any failure to notify 
interested persons does not, of itself, result in invalidity. 
 
 

RECOMMENDATION: 
10.35 The Act should provide that failure to comply with the 
obligation to provide interested persons with an opportunity to provide 
representations in response to specified notification requirements does 
not, of itself, result in a declaration being invalid. 

 

Notifying the relevant Aboriginal people 

10.113 The Review considers that there is a particular need to ensure that all 
Aboriginal people who may have links with the area on question have an 



 

 

opportunity to provide any comments they have on issues of significance to the 
agency.  One means of doing this is to require notification of a range of community 
groups including legal services, land councils, ATSIC offices and so on.  Provision 
should be made for such notification to occur. 
 

RECOMMENDATION: 
10.36 The Act should provide for particular Aboriginal community 
groups in each State/Territory to be prescribed for the purpose of the 
obligation to notify interested persons. 

 

Reaching Aboriginal people through the notice 

10.114 In the context of the reporting process, the way in which the notice is 
published and distributed should take into account the diversity of Aboriginal 
people and groups so as to ensure that interested Aboriginal people are aware of 
the process to be undertaken (this might include use of Aboriginal media, radio 
and provision of the information to land councils, legal services and other 
Aboriginal groups in the relevant area).  As one submission notes: 

 

The application may affect the interests of Aboriginal people who are not the 
applicants but who may have an interest in the protection of a site because of its 
relationship to other sites for which they are custodians.  Since they are people 
who would have an interest in the application but not as applicants, it is suggested 
that the advertisement the Reporter must make should be advertised through 
Aboriginal media organisations and Aboriginal media generally.  This should be 
done so that all communities affected can receive the advertisement and have 
adequate opportunity to decide whether to make representations or not.579 

 

Notice of new issues 

10.115 Problems have arisen under the Act to date in dealing with new 
information, particularly in relation to new bases of significance in support of a 
declaration.580  Despite the fact that these issues are to be separately determined, it 
should be provided that, within the recommended framework, an ongoing 
reporting process may be altered to provide interested persons and members of the 
public with an opportunity to comment on new information.  This should be done 
by requiring further notification where the new information is beyond the scope of 
the specified notification requirements already notified.  There should also be a 
capacity to publish a further notice in these circumstances (under the same 
requirements as the first in terms of publication and the response time for persons 
wishing to make representations). 
 
 
 

RECOMMENDATION 

                                            
579  ALRM sub 11/PWYRC sub 12. 
580 This was a main issue of concern in both  the Hindmarsh Island (Kumarangk) case and the Broome 

Crocodile Farm case.  



 

 

10.37 The agency should be obliged to provide interested persons 
with an opportunity to make representations in response to new 
specified notification requirements where a new basis of significance or 
other new information is provided to the agency beyond the scope of the 
specified notification requirements already provided.  In these 
circumstances, the Act should also provide a capacity for a new public 
notice to be issued. 

 
 

FURTHER ASPECTS OF THE REPORTING PROCESS 
 

Basic approach retained 

10.116 Except for the fact that identified interested persons will be given 
specific notification of the reporting process being undertaken by the agency, the 
Review sees the process as following the form currently provided (except so far as 
reforms are recommended in the report).  Other than where submissions raised 
major issues requiring consideration, the Review assumes that the current reporting 
process requirements would continue to apply in more or less the same form. 
 

Consulting the State/Territory 

10.117 The requirement to consult with the relevant State/Territory government 
for comment as to ‘effective protection’ should be retained.  Several 
State/Territory governments or agencies have informed the review of their interest 
in having an opportunity to resolve applications before Commonwealth action is 
taken.  For example: 

 
Applications received under the Aboriginal and Torres Strait Islander Heritage 
Protection Act should be referred back to the State or Territory Minister for review 
and for a Report [ within a specified period].  If the issue is settled within this 
period then the report need not be forthcoming.  The onus will lie with the State or 
territory to expedite the matter.581 
 
It is submitted that the Act should be amended to provide that, where under 
Sections 9 or 10 of the Commonwealth Act, an application has been submitted for 
protection of a specified area alleged to be under threat, the first action by the 
Federal Minister will be to initiate an inquiry into the manner in which (if at all) the 
matter has been dealt with under the relevant State/Territory heritage legislation. 
… 
If after consideration of a report on the handling of the matter under the relevant 
State/Territory legislation the Federal Minister considers that due process has not 
been followed, under that State/Territory legislation, the application could be 
referred back to the State/Territory for attention within the confines of a specified 
time limit.582 
 

The Review has explained why, in dealing with applications under the Act, the 
Commonwealth test should be actual protection rather than effective procedures.  

                                            
581 AAPA, sub 49. 
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It should not adopt an approach based on the adequacy in broad terms of 
State/Territory laws.  However, it accepts that States and Territories should have 
an opportunity to comment on whether their laws provide effective protection and 
agrees that in the case of s 10 applications, a report should be sought from the 
relevant State/Territory for this purpose and so that the State/Territory can provide 
any other comments relevant to the application.  Among other matters, the 
involvement of the State/Territory at this point should assist the Commonwealth in 
identifying the persons most directly interested in an application, so that attempts 
may be made to resolve the application through agreement without the need for a 
more complex process. 
 

RECOMMENDATION 
10.38 On receiving an application for protection under s 10, the 
agency should consult with the relevant State or Territory agency to 
ascertain whether there is effective protection of the area in question and 
to seek any further comments the State or Territory might wish to make 
in relation to the application.  This should be done by requesting a 
report within a specified period. 

 

Seeking agreements to resolve applications 

10.118 An attempt to seek an agreed resolution of applications should be 
another early step taken by the agency in dealing with them.  In these initial 
(pre-reporting) phases of dealing with s 10 applications, the emphasis should be on 
adopting processes that hold out the best prospect of resolving the application to 
the satisfaction of the applicants without the need for a more formal process to be 
conducted.  This requires the involvement of the applicants and those interested 
persons without whose involvement the threat concerned cannot be removed.  
Wherever processes aimed at reaching agreements (such as mediation) are 
conducted, there should be no time limits in place: the process is driven by those 
involved, as the following submission points out: 

 
A preliminary voluntary mediation upon application and before appointment of 
the reporter is proposed.  There should be no time limits at all attached to this 
mediation as, depending on the nature of the particular matter and parties 
involved, the time frame necessary for mediation will be widely variable.  Further, 
since the process is voluntary, it can be abandoned at any point by any of the 
parties, at which point the matter will be dealt with according to the usual 
procedures, which are bound by time limits.583 
 
 
RECOMMENDATION 
10.39 On receiving an application, the agency should investigate the 
prospects of resolving the application without the need for a reporting 
process, through agreement between the applicants and interested 
persons whose agreement the agency considers would be required in 
order to resolve the application (such as those whose activities pose the 
threat to the area in question). 
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Options for dealing with applications 

10.119 After receiving a report from the relevant State/Territory, the 
Commonwealth should consider what step it should next take to process the 
application.  In accordance with the principles outlined, the options include: 

 indicating to the applicants that the outcome of specified 
State/Territory-level significance assessment and/or decision-making 
processes should be awaited before the Commonwealth will instigate a 
reporting process; 

 inviting applicants to participate in a negotiation or mediation process if it 
appears that an outcome agreed as between interested persons might be 
reached (whether under the auspices of the State/Territory, the 
Commonwealth or jointly) before the Commonwealth instigate a reporting 
process; 

 indicating to the applicants that the Commonwealth will await the outcome 
of processes taking place (such as world heritage or native title 
processes); and 

 instigating a reporting process immediately. 
 
The Commonwealth should inform the applicants and other interested persons, in 
writing, of its decision to instigate a reporting process. 

 
RECOMMENDATION: 
10.40 The agency should inform the applicants and other interested 
persons of its decision to instigate a reporting process and the point at 
which that decision was taken. 

 

Other possible procedures 

10.120 Other procedures than those specified in the Act, including any other 
opportunities to provide information for inclusion in the report, should remain within 
the discretion of the agency, which may otherwise inform itself as he or she sees fit: 
if relevant information is provided at a later stage, the reporter may refer to it in his or 
her report. 

 
 
 

RECOMMENDATION: 
10.41 The agency should consider the possibility of adopting other 
procedures to assist the decision-making process where it considers that 
to be appropriate.  Other procedures that might be followed include: 
• providing access to representations (subject to any confidentiality 
 claimed) generally or as between interested persons or otherwise 
 and 
• providing access to a draft report to interested persons for 
 comment. 

 
10.121 The Act should provide that any record kept by or made for the reporter 
during any processes conducted at the discretion of the reporter does not 
constitute a representation required to be attached to the report: if this information 



 

 

is relevant to the issue of significance, that will be dealt with by the reporter and 
made the subject of the opinion of that person; if this information goes to whether 
or not a declaration should be made, the person has had an opportunity to provide 
it in writing and the reporter may refer to it in the report if he or she considers it to 
be relevant. 

 
RECOMMENDATION: 
10.42 The Act should make it clear that written records of information 
provided orally to the agency do not constitute representations in 
writing to be attached to the report. 

 
10.122 The role of the reporter in relation to representations (in so far as they deal 
with arguments as to whether or not a declaration should be made) is to provide a 
fair summary of the arguments advanced in them, to the extent that they are 
relevant to the issues for the Minister to determine and balance – to present the 
interests advanced, rather than to give an opinion or recommendation to the 
Minister as to whether or not the declaration sought should be made. 
 

RECOMMENDATION 
10.42 The Act should make it clear that the role of the reporter in 
relation to written representations is to summarise them as they are 
relevant to the criteria upon which the report is to be based: the reporter 
should have no role in recommending or suggesting whether a 
declaration should be made. 

 
 

The Minister’s decision 

10.123 In the opinion of the Review, the Minister’s responsibilities under the Act 
need to focus on determining applications for protection under the Act (other than 
applications for interim protection).  This should be done by relying on the report 
and the summary of representations contained in it in order to weigh the 
competing interests at issue.  The Act currently provides that the report must 
attach all representations provided in response to the public notice, and before a 
declaration may be made, the Minister must have ‘considered the report and any 
representations attached to the report’.  The Review notes that in some cases, 
there may be hundreds of such representations made in response to the notice, and 
therefore that the content of that obligation has serious consequences for the 
Minister, who obviously will be a very busy person with a wide range of important 
responsibilities.  
 
 

Current obligations too demanding 

10.124 The Review agrees that it would be undesirable for the Minister to be 
required to spend large amounts of time reading representations that may be 
extremely numerous and lengthy and may be largely irrelevant to the issues to be 
determined.  Under the present approach, where the Minister is required to both 



 

 

satisfy himself or herself of the preconditions to the making of a declaration (the 
issues of significance and threat), with the assistance of the reporter’s comments on 
these issues and, in addition, consider (with a high degree of personal involvement) 
the representations made in response to the public notice, one might question what 
the point of having a reporter is.   
Many people with whom the Review has met, and several submissions, have 
argued that the requirements imposed on the Minister by the Act, as interpreted by 
the Federal Court in recent cases, are unrealistic. 

 
Nevertheless, in the recent cases of Tickner v Chapman and Douglas v Tickner a 
stringent standard of personal involvement was imposed on the Minister in the 
discharge of his or her statutory functions under the Act.  With respect, achieving 
that standard would appear to be inconsistent with the onerous demands of 
modern-day Ministerial office.584 
 
Submit that the Minister should have a statutory power to delegate his 
responsibilities under Section 10 in reading representations and the report of the 
Reporter.  The Act should continue to require him to consider the report and any 
summaries his assistants may make for him.585 

 
Counter arguments 

10.125 The counter argument is that, if the Minister is to exercise a power that may 
have serious consequences for particular individuals, he or she should be required 
to do more than simply rely on a report provided in order to assist in that regard.  
The Review considers that the Minister ought, as in many other areas in which 
decisions are entrusted to Ministers, to rely on the summary of recommendations 
contained in the report in order to inform his or her balancing decision.  
Representations should still be required to be attached to the report forwarded to 
the Minister, and it would remain open to and sensible for the Minister to scan 
these and to read ones that appear from the report to be particularly important.  It 
is to be recalled that the reporter (the agency) is required to deal specifically with 
the effects a declaration may have on the proprietary and pecuniary interests of 
people other than the applicants. 
 

RECOMMENDATION: 
10.44 The Minister should be entitled to rely on the summary of 
written representations prepared by the agency without being required 
to consider them.  The written representations should continue to be 
forwarded with the report. 

 

Alternative approach 

10.126 The Review has explained why there may be problems with making 
effective declarations under the Act if those involved in the reporting process are 
treated in different ways for different purposes.  This is liable to be the case in 
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particular when it may involve particular obligations on the ultimate 
decision-maker (the Minister).  Nonetheless, if it were considered necessary in 
order to recognise the particular interests of those likely to be most seriously 
affected by the making of a declaration for the Minister to give specific attention to 
their representations, any obligation on the Minister to consider representations 
could be limited to those persons identified by the agency as interested persons 
prior to the publication of the notice. 
 

IMPROVING ACCOUNTABILITY 

Current accountability mechanisms 

10.127 Broad political accountability (including public debate and the role of the 
media) and the publication of information about how the Act works and is 
administered, are two general means by which accountability for the 
administration of the Act is currently achieved.  The latter subject is discussed 
further in Chapter 11, dealing with the proposed new agency.  More formal 
accountability mechanisms consist of the following: 

 declarations are tabled in Parliament and are subject to tabling and 
disallowance; 

 the Minister is obliged to take reasonable steps to give notice, in writing, of 
the making of declarations to persons likely to be substantially affected by 
them; 

 the Minister is obliged to take reasonable steps to give notice to 
applicants, in writing, of the making of a decision refusing an application; 

 decisions under the Act are subject to judicial review, notably under the 
Administrative Decisions (Judicial Review) Act 1977; 

 interested persons may seek reasons for decisions under s 13 of the 
ADJR Act; 

 the Ombudsman may investigate the administration of the Act except in so 
far as they relate to the actions of the Minister. 

 

Background 

10.128 The Second Reading Speech to the Bill that became the Act 
contained the following comments about accountability for the making of decisions 
under the Act: 

 

Review by the Houses of Parliament will, in effect, be the only review of the merits 
of a Minister’s decision to make a declaration.  Of course, other administrative law 
remedies will still be available to people affected by a declaration. 
 

The Bill has no express requirement for the Minister to give reasons for that 
[a refusal] decision.  It may be that reasons could be required of the Minister by an 
aggrieved applicant pursuant to the Administrative Decisions (Judicial Review) 
Act.  In any case, the Minister has agreed that where he refuses an application for a 
declaration, he will provide reasons for that decision.586 
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Need for better mechanisms 

10.129 Several submissions, in particular from developers, considered that 
there is a need for an appeals or review mechanism for declaration decisions.  The 
Review does not consider that this is appropriate or would be effective if it could be 
done, for reasons linked to the nature of the decisions involved, as explained below.  
Nonetheless, the concern about lack of adequate accountability mechanisms, and 
the inadequacy of relying on parliamentary review, is one that most submissions 
appear to share, implicitly if not expressly, given the extensive criticism of delay, 
lack of transparency and speculation over why decisions are being taken.  The 
Review considers that there are two main ways of improving accountability: 
strengthening the requirements to provide reasons for decisions; and by ensuring 
that the process leading up to the making of all declaration decisions is able to be 
reviewed by the Ombudsman. 
 

Merits review? 

10.130 The Review has explained its reasons for not recommending that a 
tribunal or authority make decisions concerning protection of Aboriginal heritage.  
Essentially, it is because there are no adequate criteria by which such a complex 
decision involving quite subjective but strongly-held values on the one hand can be 
balanced with competing interests likely to include proprietary and pecuniary 
interests on the other.   This is particularly the case when a process involves broad 
public involvement, as does the reporting process.  Here the ultimate decisions are 
of a wide-ranging nature and have a further political dimension in that they may 
involve the effective overturning of decisions taken at State/Territory level.  It 
follows that if these decisions cannot be properly vested in an administrative person 
or body other than the Minister, which the Review considers presently to be the 
case, there will be no way in which they can be subject to effective merits review, 
which involves the reviewing person or body ‘stepping into the shoes’ and remaking 
the decision of the original decision-maker. 
 

10.131 The Review also has doubts about the utility of providing for merits 
review of interim declaration decisions: apart from anything else this might have the 
effect of adding to uncertainty and delay.  The reasons for removing the 
responsibility for these decisions from the minister is to ensure that the minister’s 
decision-making responsibilities under the Act focus on the most political decisions 
(the exercise of discretion in relation to applications under s 10) and to bring a more 
principled approach to bear upon the determination of interim protection.  On the 
other hand, these decisions also have the capacity to adversely affect a person’s 
interests, and prima facie there ought to be merits review or some other similar 
accountability mechanism in place. 

Judicial review to remain available 

10.132 Judicial review is the process by which courts ascertain the lawfulness of 
administrative decision making.  At Commonwealth level, the availability of 
judicial review by the High Court of actions of ‘officers of the Commonwealth’ is 
entrenched in the Constitution587 and the Federal Court has an equivalent 

                                            
587 Section 75(v), see also s 75(iii). 



 

 

jurisdiction under the Judiciary Act 1903.588  Judicial review of Commonwealth 
decisions and conduct leading to decisions, being decisions of an administrative 
character made under an enactment, is also available on a simpler basis under the 
Administrative Decisions (Judicial Review) Act 1977 (the ADJR Act).  Under the 
Review’s suggested separation of significance assessment from the final exercise of 
political discretion, it appears to be clear that both aspects of the decision-making 
process would remain subject to judicial review. The Review sees no reason to 
exclude the Courts from considering whether the decisions mentioned are made in 
accordance with law. 
 

RECOMMENDATION: 
10.45 All existing avenues of judicial review should remain available 
in relation to decisions made under the Act.  

 
 

Reasons for decisions 

10.133 The doubt expressed in the Second Reading Speech about whether 
reasons could be sought under the ADJR Act in relation to the Minister’s decision 
regarding a declaration appears to have been based on the fact that, since those 
decisions have the noted features akin to regulations (they are subject to tabling 
and disallowance), they might not be administrative decisions for the purposes of 
that Act.  Now that such decisions have been reviewed and even overturned by the 
Federal Court under that Act, that doubt would seem to have been removed. 
 

Purposes of obligation 

10.134 The Administrative Review Council, which provides advice to the 
Commonwealth Government on administrative law issues, recently noted that: 

 
The purposes served by the provisions of statements of reasons were described by 
the Council previously as including: 
• to overcome the real grievance persons experience when they are not told 
 why something affecting them has been done; and 
• to enable persons affected by a decision to see what was taken into account 
 and whether an error has been made so that they may determine whether 
 to challenge the decision and what means to adopt when doing so … .589 

 

Content of requirement 

10.135 The content of the obligation to give reasons takes the following form: 
a decision-maker is obliged to provide a statement setting out the findings on 
material questions of fact, referring to the evidence or other material on which those 
findings were based, and giving the reasons for the decision.  Since the Minister 
would be bound by the decision of the agency as to significance and the injury or 
desecration that would be suffered if the threatening activity occurred, the report 
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would presumably be considered to form the reasons for that aspect of the final 
decision.  That would leave the Minister (or agency, in the case of interim 
protection decisions) to explain what was taken into account in exercising discretion 
whether to make a declaration. 
 

Need for awareness of right to request reasons 

10.136 The right under the ADJR Act to request reasons for decisions is of 
limited use if people are unaware that it exists.  In circumstances such as the 
present where the provision of reasons for decisions is an important means of 
providing accountability for decisions, such as where there is no determinative 
merits review available, it is particularly important that this right be known.  Some 
applicants for protection, in particular, may be unlikely to know about the provisions 
of the ADJR Act. 
 

 
 
RECOMMENDATION: 
10.46 The Act should include a provision drawing attention to the fact 
that reasons for decisions under the Act may be sought under s 13 of the 
Administrative Decisions (Judicial Review) Act 1977. 

 

Political accountability 

10.137 In a scheme where political responsibility and parliamentary review 
form the only review of the merits of a decision, it is important not only that there be 
an obligation to provide reasons for decisions and that this obligation be clear to all 
interested people, but that reasons for (at least the major) decisions be subject to 
political scrutiny.  As the Aboriginal Areas Protection Authority has commented to 
the Review: 

 
The force of political scrutiny operates most critically when a Minister has decided 
to make a declaration, and least critically when the Minister refuses an application.  
This stands in contrast to the responsibility of the Northern Territory Minister 
under the Review Procedure of the Northern Territory Aboriginal Sacred Sites Act 
1989, who must notify those involved of his decision, whatever it might be, and his 
reasons for decision and lay this information also before the Legislative 
Assembly.590 

 
The Review agrees and considers that the Act should require the tabling in 
Parliament of reasons for decisions by the Minister to make or refuse applications 
for declarations (being decisions other than on interim protection).  In other 
words, where the Minister is called upon in the exercise of his or her discretion to 
(finally) determine an application under the Act, the reasons for that decision 
should be subject to this requirement.  Other decisions under the Act (on interim 
protection, giving effect to agreements that dispose of applications and to dismiss 
applications) would remain subject to the ADJR Act requirement. 
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RECOMMENDATION: 
10.47 Where the Minister is called upon to determine an application 
by exercising his or her discretion whether to make a declaration, 
reasons sufficient to comply with s 13 of the ADJR Act should be 
provided to the applicants and other interested persons and tabled in 
Parliament. 

 
 

Ombudsman review 

10.138 The Commonwealth Ombudsman may investigate complaints relating 
to administration, including decision-making processes, and make 
recommendations to government for improvements.  This role includes both 
responding to individual complaints and a broader function of commenting on 
systemic problems.  Although the Ombudsman focuses on process issues rather 
than the decisions reached in individual cases, and ultimately does not have 
determinative powers, the power to examine the way in which people are treated in 
their dealings with government has been of considerable benefit in exposing 
inefficient or unfair practices and thereby leading to improved government 
administration. 
 

Scope of Ombudsman’s jurisdiction unclear at present 

10.139 Although the scope of the Ombudsman’s powers of investigation is 
very broad, there are limits and grey areas, one of which concerns the actions of 
ministers.  At present under the Act, applications are received and dealt with by the 
Minister, through the Minister’s office (often following initial contact with ATSIC).  In 
these circumstances, the grey area in relation to the Ombudsman’s powers extends 
further from the point of real ministerial involvement than perhaps should be the 
case.  The Ombudsman has this to say in relation to that aspect of the Act: 

 
The removal of these functions from the Minister’s office would afford an 
accountability mechanism that currently does not exist, in that my office would 
have the ability to consider any complaints concerning the receipt and processing 
of applications and associated administrative issues (unless specifically precluded).  
This would be comparable to the jurisdiction I already possess, to investigate 
complaints concerning the registry and administrative functions of the Native Title 
Tribunal (and, as you would be aware, the Federal and Family Courts).  My 
Special Liaison Officer (Indigenous Communities) already takes a special interest in 
any such complaints, and I believe a jurisdiction in this regard could prove 
beneficial to both applicants and the general community.591 

 

Further accountability mechanism appropriate 

10.140 The Review endorses these comments.  It considers that the 
administration of the Act would benefit from increased accountability in relation to 
the way applications are received and processed up to the point where the Minister 
is called upon, if at all, to resolve applications.  This is one aspect of the reasoning 
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for the Review’s conclusion that an agency should be established to deal with such 
tasks (others are discussed in Chapter 11). 
 
 

RECOMMENDATION: 
10.48 Responsibility for the receipt and processing of applications for 
protection under the Act should be removed from the Minister’s office so 
that it is clear that the Ombudsman may investigate and report on issues 
of administration arising in relation to those functions. 



 

 

CHAPTER 11: 
 
 

AN ABORIGINAL HERITAGE PROTECTION AGENCY 
 
 
11.01 The terms of reference ask the Review to report on the establishment of an 
authority, tribunal or commission and the resources required to administer the Act.  
This chapter outlines the way in which the Act is currently administered by the 
Minister and ATSIC, and recommends that a new independent agency be 
established.  The cost and resource implications of this recommendation are 
considered.  The option of a formal tribunal process was also discussed in Chapter 
10;  Chapter 8 considered the means of deciding questions of significance. 
 
 
 

HOW THE ACT IS ADMINISTERED 

Minister’s exclusive powers 

11.02 The Act is administered by the Minister for Aboriginal and Torres Strait 
Islander Affairs, with the assistance of the Land, Heritage and Environment Branch 
of ATSIC.592  The power to make declarations of protection and certain other 
powers can be exercised only by the Minister.  The powers and functions which 
cannot be delegated are:593 
 

 making declarations under section 9, 10 or 12; 
 consulting with the relevant Minister of a State or of the Northern 

Territory, s 13 (2); 
 applying for an injunction to prevent breach of a declaration, s 26. 

Other powers and functions 

11.03 Other power and functions of the Minister under the Act can be delegated, s 
31 (1).  The delegation does not prevent the Minister from personally exercising a 
power or function.  Other functions under the Act include: 

 making emergency declarations under s 18 (authorised officer 
declarations);  

 dealing with remains which have been reported or delivered to the 
Minister under s 20;  

 initiating prosecutions for breach of a declaration under s 22;  
 dealing with issues relating to compensation under s 28.   
 applications for legal assistance can be made to the 

Attorney-General, s 30.   

Functions of the Land, Heritage and Environment Branch 
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11.04 The Land, Heritage and Environment Branch of ATSIC (‘the Heritage 
Branch’) provides advice and assistance to the Minister in the administration of the 
Act.  Its activities include: dealing with applications for declarations of protection 
under sections 9, 10 and 12; investigating applications made under the Act; 
consulting with relevant State/Territory agencies and indigenous communities; 
obtaining legal advice; appointing consultants; providing advice to the Minister on 
all aspects of the administration of the Act; and preparing correspondence and 
documents for the Minister. 
 

Applications under sections 9, 10 and 12 

registering the application 

11.05 Applications to the Minister for declarations under sections 9, 10 and 12 are 
sent to ATSIC for acknowledgment and recording in a register of applications.  
They are checked for validity: for example, that they are made by Aboriginal people 
and that they are not frivolous or vexatious.594  
 

checking the basic information 

11.06 The Heritage Branch makes inquiries of State/Territory authorities as to 
whether there is or could be legal protection of the site.  It inquires about 
information which could establish whether the area covered by the application is a 
significant Aboriginal area.  There might, for example, be reports prepared by 
archaeologists or anthropologists, or by State/Territory agencies.  The Branch 
would usually inform the persons or companies who are the cause of the threat and 
who would be affected by a declaration.  It may also make inquiries to verify the 
circumstances of the proposed development which constitutes the threat of injury or 
desecration. 
 

advising the Minister 

11.07 The Heritage Branch advises the Minister on the options available for dealing 
with an application and about State/Territory processes.  The Minister must consult 
the relevant State/Territory Minister before making a declaration, s 13(2).  This 
may be done at an early stage of the process. 
 

appointment of reporters, mediators 

11.08 If the matter might be resolved through negotiation the Minister may appoint 
a mediator.  If mediation is not possible or is unsuccessful and an application has 
been made under s 10 for long term protection of an area, the Minister would 
appoint a person to prepare a report under s 10 (4) of the Act.  ATSIC advises on 
these matters and makes arrangements for the appointment of a reporter, placing 
newspaper advertisements etc. 

Data: number of applications 

                                            
594 ATSIC, sub 54, p9. 



 

 

11.09 The number of applications is not high.  Since the Act came into force in 
1984 there has been a total of 143 applications, including 124 under sections 9 and 
10, an average of about ten each year.  The highest number of applications in any 
one year were 21 in 1989, and 17 in 1994.  There have been twelve applications in 
relation to objects.   
 

Section Number Days *

 
s 9 area/immediate threat 

 
 75 

 
173 

s 10 area  49 310 
s 12 object  12 234 
s 18 immediate/48 hour  7 - 

 
* days = the number of days taken to deal with the application.   
No figures are available for s 18 applications.595 

 

Costs 

11.10 Costs of the administration of the Act are variable, depending on the number 
of applications, the cost of consultancies for mediation under s 13(3), or for reports 
under s 10(4).  In recent years the costs have escalated due to litigation and the 
further process in the Hindmarsh Island (Kumarangk) case.  A large sum was 
spent on the purchase of the Strehlow collection in 1994-95.  Available figures for 
the programme  costs over the last few years are these: 
 
          Mediation  
   and 
Years  Reports _ Staff #             Miscellaneous      
Total 
        $      $     $          $ 
 
1992/93 38,189 - - 38,189 
1993/94 80,164 - 34,180 114,344 
1994/95 110,961 152,370 928,160  1,039,121 
1995/96 * 566,663 152,370 294,959 861,622 
 

#  Staff: Four: 1 SOGB, 2 SOGCs, and 1 ASO2. 
 They may not spend all their time on this one programme. 
_  Cost of reports and mediations.   
* Up to April 1996.   
 The figures do not include the costs associated with this Review. 
 

 

PROBLEMS IN THE ADMINISTRATION OF THE ACT 

Undue delays and costs 

11.11 There have been many delays and frustrations for applicants, developers 
and landowners.  Some applications appear to have been registered for lengthy 

                                            
595 Impact Evaluation. 



 

 

periods without any determination.  They are left on a pending basis for months or 
years, without explanation.  For Aboriginal people delay has sometimes appeared 
as denial.  Decisions in some cases appear to have been postponed, on the basis 
that the area was protected under State/Territory law, even though continuing 
damage was being done to the site.596  
 

In the Helena Valley case, WA an application had been made in April 1993 under 
sections 18 (declined), 9 and 10.  No declaration was made under s 9.  A reporter 
was appointed in October 1993.  Most of the area of significance was destroyed 
prior to the report to the Minister, in February 1994, and the Minister’s decision in 
March 1994. 

 
The failure of authorised officers to exercise their functions under s 18 has been a 
particular cause of criticism by the Ombudsman.597  The delays and litigation 
associated with some cases has imposed high costs on parties. 

Lack of transparent procedures 

11.12 The procedures established by the Act have not worked effectively, and have 
not been adequately supplemented by delegated legislation or by comprehensive 
and widely available procedural guidelines.  The lack of clear and transparent 
procedures to establish how natural justice requirements should be met in 
proceedings under the Act has resulted in several challenges to the Minister’s 
actions in the Federal Court.598  The Ombudsman does not have jurisdiction to 
investigate administrative actions by Ministers.  However, the Ombudsman has 
identified as a major problem “the lack of a well-developed administrative scheme to 
support the operations of the Act.”599  The view of the Ombudsman is that the 
procedures or lack of procedures may have led to a situation that is unreasonable or 
oppressive.600 
 

Lack of openness and accountability 

11.13 There have been broad criticisms of the lack of openness in the procedures.  
This leads to a suspicion that political negotiations are conducted at ministerial 
level, the details of which are not publicly known, other than by the outcomes of 
applications.601  Because much of the actual administration of applications is 
handled in the ministerial office, the Ombudsman cannot inquire into complaints 
which may relate to that part of the process.  More open and accountable 
procedures may be preferable. 

Minister burdened in an inappropriate manner 

                                            
596 see Annex VII, for example, the Helena Valley case 
597 Commonwealth Ombudsman, sub 41, Attachment 1 (Issues arising from the 1993-94 Helena 

Valley applications), pp 3-8. 
598 For example, the Hindmarsh Island (Kumarangk) and Broome Crocodile Farm cases. 
599 Commonwealth Ombudsman, sub 41 p2. 
600 Commonwealth Ombudsman, sub 41, Attachment 1, p9. 
601 Allegations of this kind were made in relation to the Old Swan Brewery case. 



 

 

11.14 The current Act imposes a considerable burden on the Minister.  The 
Minister must not only decide whether to make a permanent declaration of 
protection, but is also required to give attention to applications at the interim stage, 
to determine whether temporary protection is necessary.  The Minister also has to 
make an approach to the State/Territory Minister.  All these requirements can add 
to delays, as the Heritage Branch must usually await directions from the Minister 
before taking procedural steps.  The Ombudsman doubted whether the Minister's 
office is the most advantageous place for applications to be received, registered 
and assessed, even if protection decisions are to remain the Minister's. 
 

In my experience, the administrative complexities that arise in the exercise of such 
functions, at least as evidenced in recent years, would fall more naturally to a body 
of officers who, whether dedicated full-time or part-time to heritage matters, could 
nevertheless perform these functions in a systematic way, one step removed from 
the heavy fluctuating and sometimes volatile workload of a Ministerial office.   
 
The removal of these functions from the Minister's office would afford an 
accountability mechanism that currently does not exist, in that my office would 
have the ability to consider any complaints concerning the receipt and processing 
of applications and associated administrative issues (unless specifically 
precluded).602 

Potential conflict of interest 

11.15 While it is not suggested that the Heritage Branch has carried out its duties 
other than with integrity and concern, there is a potential conflict of interest for 
ATSIC, due to the fact that it must advise the Minister on applications, while at the 
same time providing assistance to parties to prepare their cases.603  The 
necessary institutional independence necessary to carry out functions under the Act 
may be at risk.  It has been pointed out that circumstances have made the Minister, 
rather than Aboriginal and Torres Strait Islander people, the client of ATSIC’s work 
in regard to heritage protection.604 

Diversion of resources 

11.16 The demands of dealing with applications under the Act and the resources 
necessary for that purpose may divert the Heritage Branch from dealing with other 
broader aspects of heritage protection.  Other specific functions of ATSIC in 
heritage protection include advising the Minister on the Aboriginal Land Rights 
(Northern Territory) Act 1976 as a ‘Department of State’.  Under the ATSIC Act 
1989, it also has functions to further cultural development and to protect cultural 
material which is sacred or significant, s 7(1)(g).605  The Branch gives policy advice 
to the Aboriginal and Torres Strait Islander Commission on these and other heritage 
matters.  However, it has not been able to advance its policy goals in these areas, 
partly because of the requirements of servicing the Act.  There is a need for the 

                                            
602 Commonwealth Ombudsman, sub 41, p2. 
603 See for example the Lake Barrine case, where ATSIC commissioned a preliminary report prior to 

the Minister considering whether to appoint a mediator or s 10 reporter. 
604 Impact Evaluation, p52. 
605 See Chapter 3. 



 

 

Heritage Branch or another agency to play a role in developing Commonwealth 
policy in regard to heritage protection.606 
 
 
 
COULD AN INDEPENDENT AGENCY  
ADMINISTER THE MINISTER’S POWERS UNDER THE ACT? 

Calls for a new body to take over functions 

11.17 The outline of the current situation suggests very strongly that there is a need 
for a thorough overhaul of the administration of the Act.  Several submissions and 
commentaries on the Act have called for a new agency to take responsibility for the 
protection of Aboriginal cultural heritage under the Act.607  Because the Minister 
has important powers under the legislation, the implications of transferring functions 
to a new agency and the effect on the original intentions of the Act need to be 
considered. 

Main discretion must remain with Minister 

11.18 A central pillar in the operation of the Act is that the decision whether or not to 
make a declaration to protect an area or object from injury or desecration is a 
ministerial discretion.  As the Act now stands the Minister has to be personally 
satisfied about the significance of an area or object and about the threat before 
considering whether to make a declaration.  This report has recommended that the 
questions of the particular significance of an area, (and the way in which that 
significance is affected by the threat) should be considered separately from any 
question relating to the future use or protection of that site, and that it become the 
responsibility of the authorised body or agency established for that purpose.  This 
would leave intact the Minister's responsibility to weigh up competing interests in 
order to determine whether to grant protection of the site or area.  The Review 
recommends that the final responsibility should remain with from the Minister.  The 
decision concerning protection involves the exercise of an essentially political 
discretion, taking into account the interests of Aboriginal people, other interested 
parties and the public interest.  It is a decision for which the Minister is and should 
remain politically accountable.  As Wilcox J said in Bropho v Tickner “it is inherent 
in his responsibility that this disposition is inseparable from the broader political 
context.”  

Other powers of the Minister could be transferred 

11.19 Other powers and functions under the Act may not need the Minister’s 
personal attention.  A number of decisions and actions which have to be taken in 
the course of dealing with an application which could be better placed in the hands 
of an independent agency.  These include the question of interim protection, 
inquiries about the application and effectiveness of protection under State or 
Territory law and the appointment of a reporter or mediator.  Transferring those 

                                            
606 Impact Evaluation, p10. 
607 AHC, sub 52; Draper, sub 59; NSWG, sub 55; ATSIC sub 54, p17; ALSWA, sub 56; KLC, sub 57. 



 

 

matters to another agency would take pressure off the Minister and could contribute 
to a more effective process.   
 

Interim protection 

11.20 The effectiveness of the Act depends to a large extent on whether it can be 
used to prevent irreparable harm to significant Aboriginal areas while negotiations 
continue or inquiries are made.  Natural justice issues have to be taken into 
account, but the most significant question is whether immediate action is necessary 
to prevent irreparable harm to an area or object.  This is a question of principle 
which ought to be objectively and independently assessed at the earliest 
opportunity.  The Review’s recommendations to make interim protection more 
effective are discussed in Chapter 10.  This is a matter which could with advantage 
be transferred to an independent body. 
 

Effectiveness of State/Territory protection 

11.21 In some cases the Minister appears to have become involved in lengthy 
discussions with his/her State/Territory counterpart, discussion of which the parties 
have no knowledge.  These discussions may include attempts to get the 
State/Territory authorities to take protective action; some succeeded, but others did 
not.  The long drawn out processes have, however, allowed damage to continue in 
some cases without any decision being taken about the significance of the area, the 
existence and nature of the threat or the effect of State/Territory law.  This Report 
makes recommendations elsewhere which would require a more principled and 
open approach to the question whether State or Territory law provides effective 
protection.  The question should be dealt with in a consistent and open manner 
away from the political process.  Ideally it should be in the hands of an independent 
agency. 
 
 
 

Appointing a mediator/reporter  

11.22 The appointment of reporters and mediators is at present handled personally 
by the Minister, with the advice and assistance of the Heritage Branch.608  Bearing 
in mind the important role played by the report and the recommendations of this 
Review which would require the person or agency responsible for the report to 
make an assessment concerning the significance of the area, it is important that 
there be as much independence and objectivity as possible in the nomination of the 
reporter.  It should not be left to the personal choice of the Minister.  An 
independent body should carry out the function of ensuring that a qualified person is 
nominated for the task. 
 

Heritage Branch functions could be transferred 

                                            
608 ATSIC’s role in this process was the subject of an (unsuccessful) allegation of bias on the part of 

the Minister in the Hindmarsh Island (Kumarangk) case at first instance. 



 

 

11.23 If certain of the Minister’s functions were transferred to an independent 
agency, ATSIC’s current functions in administering the Act, outlined above, should 
also be vested in that agency.  For example, receiving and registering the 
application, checking the basic information and making inquiries of State/Territory 
authorities. 
 
 
 

ADVANTAGES OF AN  
INDEPENDENT ABORIGINAL HERITAGE PROTECTION AGENCY 

Effective administration of the Act 

11.24 Putting the administration of the Act in the hands of an independent agency 
would avoid the procedural ‘black holes’ which now seem to occur in dealing with 
applications.  Together with other changes which the Review recommends, it 
would ensure that every application followed a clear path, that issues of interim 
protection were dealt with, and that appropriate mediation or reporting procedures 
were set in motion without delay.  The advantages of clear procedures, followed 
without unnecessary delay would benefit everyone affected by an application. 

Minister relieved of administrative burden 

11.25 The Minister would be relieved of the day-to-day administrative burden of 
dealing with applications, deciding on short term protection, and appointing 
mediators and/or reporters.  The Minister would still play a part in negotiations with 
States and Territories, but would not need to make decisions concerning interim 
protection.  The Minister would retain final responsibility for making declarations of 
protection under s 10 and 12. 

Accountability 

11.26 The removal of responsibility for administrative functions from the Minister’s 
office to an independent agency would ensure greater accountability, in that 
complaints about administration could be referred to the Ombudsman.609 

ATSIC Heritage Branch: expanded role in heritage protection 

11.27 If ATSIC were relieved of its administrative functions in respect of 
applications under the Act it could more readily be a source of information and 
advice to the Minister on the broader aspects of heritage protection policy, including 
the operation of the Act.  As ATSIC points out, its knowledge of other issues 
concerning cultural heritage, such as native title, and its role in the promotion of 
cultural heritage, put it in a good position to provide this advice.610  It could increase 
its influence on policy advice by working with other agencies.611  ATSIC might also 
play a greater role in ensuring that the Aboriginal community had the necessary 
information and resources to take action under the Act.612  
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611 Impact Evaluation, p33. 
612 This was recommended by the Ombudsman: sub 41, p3, Attachment 1, p9-10. 



 

 

Necessary legislative amendments 

11.28 There appear to be no obstacles in principle to the transfer of functions under 
the Act to an independent agency.  The main legislative changes required would 
be in respect of short term declarations of protection under s 9, and in respect of the 
consultations with States and Territories concerning the effectiveness of any 
protection provided under their laws, s 13 (2).  Recommendations in respect of 
both those issues made in Chapter 10 are consistent with vesting these powers in 
an independent agency.   
 
 

MODEL FOR THE PROPOSED AGENCY 

Administrative model preferred over tribunal 

11.29 There is not a unanimous view as to the nature of any independent agency 
which might be established to administer the Act.  Some support a tribunal which 
would conduct a hearing on the issues.613  The Western Australian Government 
saw the need for an advisory body to the Minister, with professional knowledge 
concerning heritage issues, and to facilitate liaison with State/Territory government 
agencies.614  Others support an expert independent administrative agency.615  
The ATSIC submission proposed the creation of a statutory officer, a Commissioner 
for Indigenous Heritage Protection, “who would receive, investigate and report to 
the Minister on applications made under the Heritage Protection Act, and make 
findings.”616  The Review favours the administrative model rather than the tribunal 
model, for reasons which were more fully explained in Chapter 10.  The objectives 
of the Act would be better served by encouraging reform at State and Territory level, 
and by retaining a simple procedure as a mechanism of last resort than by setting 
up elaborate procedures at Commonwealth level.  An elaborate tribunal 
procedure, with the attendant delays, involvement of counsel and expense, would 
render the Act inaccessible to those who should be its beneficiaries. 

Constitution and membership of agency 

11.30 The size of the agency would be governed by the volume of work, discussed 
further below.  To deal with the current workload, the new agency could be quite 
small.  It is proposed that it be constituted in this manner: 

 a full time principal member; 

                                            
613 AHC, sub 52. 
614 WAG, sub 34, p3; AAA, sub 61 supports an advisory body with a large majority of indigenous 

members and some with specific heritage management skills.  This body could help to develop 
guidelines, consult State bodies, decide who should report, review reports and provide advice. 
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 a number of part-time members, located in all regions, who would be 
called on as and when required to conduct mediations or prepare 
reports;617 

 a small permanent administrative staff. 

Qualities for members 

11.31 The qualities necessary for membership of the agency should include 
knowledge and understanding of Aboriginal cultural heritage issues, of Aboriginal 
customs and traditions and/or of the archaeological or anthropological significance 
of areas and objects in accordance with Aboriginal tradition.  Members of existing 
tribunals could be considered as eligible for appointment as members of the 
Agency.  Anthropologists, archaeologists and others with appropriate experience 
and expertise should be eligible.  The principal member should have legal 
experience.   

Aboriginal and Torres Strait Islander participation 

11.32 The members of the agency should include a majority of Aboriginal and 
Torres Strait Islander people.618  There should be gender balance among 
members.  
 
  

Mediators and reporters 

11.33 Mediators and reporters who would exercise functions comparable to those 
now exercised should be drawn from the members of the proposed agency.  The 
present functions of the reporter would extend to the assessment of the significance 
of the area, and the way in which that significance is affected by the threat of injury 
or desecration in addition to the present functions. 

Administrative staff 

11.34 The administrative secretariat of the agency, which is envisaged as quite 
small, should be located with the principal member.  The staff, or a majority, 
should be Aboriginal or Torres Strait Islander people. 

Authorised officers 

11.35 Proposals concerning authorised officers, who may include members of the 
Agency, are discussed below.   
 
 
 
FUNCTIONS OF THE AGENCY 
 

Registration and preliminary inquiries 
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11.36 The proposed agency would receive and register valid applications 
according to established procedures.  It would be responsible for seeking 
information from the applicant, from State or Territory authorities and from other 
parties who may be affected, about the area, the threat and its level of protection 
under State and Territory laws.  It would act in accordance with procedures 
designed to ensure that there were no unreasonable delays.   

Temporary declarations; interim protection 

11.37 The agency should have power to make temporary declarations in 
accordance with principles and procedures set out in Chapter 10.619  As to 
emergency declarations, see authorised officer procedures, below.   

Inquire into State/Territory process 

11.38 The agency would inform the relevant State or Territory of the application 
and ask for a report on what action has occurred under State/Territory law, the 
stage of any procedure at that level, and what protection is provided by the State or 
Territory. 

Other inquiries 

11.39 In some cases the agency may wish to consult the Australian Heritage 
Commission to ascertain whether an area for which protection is sought has been 
included on the Register of the National Estate as a part of the cultural environment, 
or whether it is being assessed or has been620 assessed for that purpose.  The 
AHC could advise on the basis of any assessment which had been made, and might 
also be able to advise generally on the process of assessment of sites where no 
appropriate assessment had already been made.621 

Nominate a mediator 

11.40 Where mediation appeared likely to assist in the resolution of the issues, a 
member of the agency would be nominated to undertake this function.  The 
appointment of a mediator would not be a ground for denying short term protection. 

 Nominate a reporter 

11.41 Where a report was necessary to enable the Minister to exercise discretion 
under s 10 or 12, a member of the agency would be nominated to prepare the 
report.  In principle, a member involved in a mediation should not take part in the 
reporting process, unless the interested parties agree to this.622  The reporter 
would, inter alia, make an assessment of the significance of an area or object, and 
inquire and report on other matters relevant to the Minster’s exercise of discretion 
under the Act.   

Prosecution 

                                            
619 These are designed to enable short term protection to be granted speedily and according to 

principle. 
620 AHC, sub 52, p5. 
621 AHC, sub 52, p6 seeks an advisory role in the assessment of sites and areas.  The NLC, sub 66, 

para 4.5, sees a possible role for AHC in making findings about sites. 
622 Chaney, sub 19.  See also NSWALC, sub 43. 



 

 

11.42 Consideration should be given to vesting power in the agency to authorise 
prosecutions for breach of declarations made under the Act and applications for 
injunctions under s 26.623 

Guidelines for procedures 

11.43 The agency should issue guidelines concerning the procedures under the 
Act, to ensure a transparent process. 

Agency to report annually 

11.44 The agency should report to the Minister each year on its activities, and on 
applications made under the Act.  It should publish summaries of the cases which 
have been dealt with and data concerning all cases.624 

Costs of the agency 

Volume of work is variable 

11.45 The cost of the agency would depend to some extent on the volume of work.  
Increased recognition of heritage issues and Aboriginal awareness of the legal 
protections available to them following Mabo, and a more effective process which 
protects confidential Aboriginal information, could lead to an increase in the number 
of applications.  On the other hand, if reforms were made to the State and Territory 
laws in accordance with the recommendations in this report, it is possible that fewer 
people would need to use the Commonwealth procedure. 

Number of members and staff 

11.46 If the number of applications continued at its present rate, the agency would 
not require more than one full time principal member.  There is no need to limit the 
number of other members; they would be employed according to a defined fee 
structure when engaged in functions under the Act.  The staffing numbers would be 
similar to the present Branch. 

Comparison with current cost 

11.47 The current costs of the programme are set out earlier in this chapter. 
The actual costs cannot be estimated precisely because of variable factors.  
Instead a comparison is made of each element in the costs: 

 
Principal member and members:  
The salary of the principal member would be a new outlay.  The fees of the 
other members would be comparable with those now incurred for reporters 
and mediators. 
 
Expert reports and consultancies: 
These costs would be similar to the current costs. 
 
Salaries, offices etc:  
These costs would be comparable with the present costs of the Heritage 
Branch, as shown earlier in this Chapter. 
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Other outlays: 
There are currently some special outlays,625 including the purchase of 
objects.  The establishment of an agency would not affect these costs. 

 
The tentative conclusion is that the new agency would involve some additional cost, 
but that this would not be substantial and might be offset by savings in efficiency 
resulting from other recommendations, for example by limiting the reporting 
process.   

Other issues 

Expert advice, resources 

11.48 The need for anthropological or archaeological advice will undoubtedly arise 
in relation to some applications under the Act.  Some s 10 reporters have stressed 
the need for adequate expert support to be readily available.626  The agency 
should ensure that reporters appointed for the purposes of s 10 have access to 
independent expert advice when needed. Such experts should be nominated with 
the consent of the Aboriginal applicants or custodians, and should not, as 
sometimes happens, intrude into the situation at the request of outsiders.627  
Anthropologists and/or archaeologists could be appointed as members of the 
agency or employed as consultants where their advice is necessary.  The budget 
for the agency should, as now, make provision for this.   

Protection from defamation 

11.49 Members of the agency and persons acting under their direction should be 
protected from liability for damages for or in relation to an act done or omitted to be 
done in good faith in the performance of any function or exercise of any power 
conferred on the agency or member.628  Adequate legal protection against claims, 
including defamation is essential if persons are expected to take on these 
functions.629  

ATSIC role in relation to Agency 

11.50 The agency would remain in the ‘portfolio’ responsibility of the Minister and 
ATSIC, but would not be subject to direction by ATSIC.   

Location of Agency 

11.51 The location of the agency would need to be determined after consultation.  
Ideally, it should be located in an area from which a substantial number of 
applications are made at present, such as NSW or Queensland.  Part-time 
members should be available in every region. 

                                            
625 Including the costs of this review of the Act and the cost of the second Hindmarsh report, and 

the cost of purchase of objects under threat for restoration to traditional owners. 
626 Saunders noted the need for such expertise in her Hindmarsh Island (Kumarangk) s 10 report, p53; 
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627 Draper, sub 19.   
628 Compare the Sex Discrimination Act 1984, s 111, and other similar provisions. 
629 There is at least one case of a pending legal action against a s 10 reporter. 



 

 

Legal and other assistance to applicants 

11.52 At present ATSIC provides financial and other assistance to applicants who 
may need expert advice to prepare their case for protection under the Act.  It 
should continue to do so.  Some submissions called for more resources to go to 
communities for the performance of their heritage protection functions.630  
Applications for legal assistance are made to the Attorney-General, s 30.   

Authorised officer procedures, ss 17, 18, 19 

Concerns about the s 18 procedure 

11.53 Under ss 17 and 18, authorised officers can be designated by the Minister, 
and have power to make 48-hour declarations in urgent matters.  As there is no 
power for the Minister to make a temporary order in respect of objects, s 18 is the 
only recourse in urgent matters relating to objects.631  There were early criticisms 
of the authorised officer procedures, on the ground that they would not be 
appropriate.632  These concerns were hardly justified.  There have been seven 
applications, but only two declarations.633  In more recent years the concerns are 
that the authorised officer procedures are ineffective and that officers are not 
exercising the discretions that are conferred on them.  These concerns are outlined 
earlier in this chapter.  The Ombudsman has stressed that applicants are entitled 
to a decision on their application.634  It was doubted whether the ATSIC State 
Managers were the most appropriate persons to have these functions. 

Improving the procedure 

11.54 Changes suggested by the Ombudsman included ensuring that there are 
suitable people located in most regions, so that they can be called on when needed.  
This is supported by submissions.635  Following these criticisms, ATSIC has taken 
steps to appoint a wider range of authorised officers.  This process should 
continue.  Members of the agency could also have the function of authorised 
officers.  In Chapter 10 it is recommended that an authorised officer inform the 
agency as soon as possible after making, or being requested to make, an 
emergency declaration. 

Involving Aboriginal people as authorised officers 

11.55 The authorised officer procedures provide a valuable opportunity to involve 
Aboriginal people directly in the administration of the Act, and to place responsibility 
for indigenous heritage in the hands of its owners.636  A wide range of suitable 
Aboriginal people should be appointed as authorised officers, with a view to 
ensuring that such officers are located in all regions and are readily accessible to as 
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many communities as possible.  Those who should be considered for appointment 
include traditional custodians,  
Elders and those who already hold positions as inspectors or wardens under State 
or Territory legislation.   

Applications under s 12: significant objects 

11.56 The agency should have responsibility for dealing with the procedural 
aspects of s 12 applications and for providing any additional information and advice 
needed for the Minister’s decision.  In conformity with the Review’s 
recommendations relating to procedures, and to decisions concerning the 
significance of areas, the agency should exercise the following functions in relation 
to objects:  
 

 where appropriate, arrange for mediation; 
 refer the application for the Minister's decision with an opinion on the 

question of significance, together with other any information necessary to 
the decision. 

 
Recommendations concerning emergency declarations under s 18 would apply 
equally to objects. 
 
 

AN ABORIGINAL CULTURAL HERITAGE ADVISORY COUNCIL 
 
11.57 It is recommended that an Aboriginal Cultural Heritage Advisory Council be 
established to advise the proposed agency on issues arising under the Act, and in 
particular on the procedures to be followed and the persons to be consulted in 
making assessments for the purposes of reporting under the Act.637  It could also 
have the function of advising the Minister on the operation of the Act.  This Council 
should be constituted by Aboriginal people, in such a way as to strengthen links with 
local Aboriginal communities.  Its membership could be drawn from such bodies as 
local Aboriginal heritage committees, State and Territory Aboriginal heritage 
committees, bodies such as land councils or representative bodies under the Native 
Title Act, which have responsibility for heritage issues in the States and 
Territories.638 
 
 
 
ANOTHER OPTION: AN OPEN INQUIRY OR TRIBUNAL? 
 

                                            
637 AAA, sub 61 seeks an advisory body with a large membership of indigenous people, members 

with heritage management and research skills.  It could advise on the content of applications, 
who should report. 

638 NQLCAC, sub 33. 



 

 

11.58 Some submissions have suggested that applications for declarations should 
be determined by a more formal inquiry procedure.639  The need for this was 
thought to be greatest where the evidence about the site or other issues is 
conflicting.  The Northern Territory Land Rights Tribunal and the Native Title 
Tribunal are suggested as possible models for an inquiry procedure.  For reasons 
which have been discussed earlier,640 it is not considered appropriate for issues 
relating to areas of significance to be dealt with by an open inquiry procedure or 
adversary process, with written submissions disclosed to all parties, 
cross-examination, etc.  The reasons for this view relate partly to the question of 
confidentiality and partly to the distinction between heritage issues and land rights 
claims.  In addition to these reasons there is another important factor, namely to 
ensure that Aboriginal people can actually use the procedure.  It cannot be 
assumed that every Aboriginal group which has a heritage interest would have the 
resources to undertake a complex legal procedure, or that they would receive 
support from a land council or representative body.  Consultations revealed that 
there are groups with relevant heritage interests who do not wish to be represented 
in that way, or who could not get the support of a representative body to pursue a 
claim about a particular site.  The Act should remain available for them to use 
without undue technicalities or complexities.  It is strongly recommended that 
applications under this Act not be subjected to formal tribunal or inquiry procedures. 
 

 
RECOMMENDATIONS: 
AN ABORIGINAL HERITAGE PROTECTION AGENCY 

11.1 The decision whether or not to make a declaration to protect a 
site or object from injury or desecration should remain as a discretion of 
the Minister.   
 
11.2 A new permanent independent agency ‘The Aboriginal 
Cultural Heritage Agency’ should be established to administer the Act in 
all matters leading to the exercise of discretion by the Minister.   
 
11.3 ATSIC’s current functions under the Act should be vested in the 
new agency. 
 
11.4 The new agency should be comprised of a full-time Principal 
Member; a number of part-time Members; and a small administrative 
staff. 
 
11.5 The qualities necessary for appointment as a Member should 
include knowledge and understanding of Aboriginal cultural heritage 
issues and/or of Aboriginal customs and traditions and/or of the 
archaeological or anthropological significance of areas and objects in 
accordance with Aboriginal tradition.   
 

                                            
639 Partington, G  “Determining sacred sites – the case of the Hindmarsh Island Bridge” in  

Current Affairs Bulletin  February/March 1995; Sutton, sub 2 (at least in sufficiently 
controversial cases);  Palyga, subs 1, 32. 

640 See Chapters 8 and 10. 



 

 

11.6 The membership of the agency should include a majority of 
Aboriginal and Torres Strait Islander people, and should have gender 
balance.  Anthropologists, archaeologists and others with appropriate 
experience and expertise should be considered for appointment.   
 
11.7 Members of existing tribunals should be considered as eligible 
for appointment as members of the agency.   
 
11.8 The Principal Member should have legal experience. 
 
11.9 Members of the agency, other than the Principal Member, 
would be remunerated on a fixed scale. 
 
11.10 Members of the agency should be protected against liability for 
acts done in good faith in the same way as members of tribunals. 
 
11.11 The mediation and reporting processes under the Act should be 
carried out by the Members of the agency.   
 
11.12 The functions of the agency should include: 
• registration and preliminary inquiries; 
• acceptance or rejection of an application; 
• making emergency and temporary declarations; 
• inquiring into State/Territory protection and procedures; 
• conducting mediation and reporting processes. 
 
11.13 Members who have conducted a mediation should not take part 
in the reporting process, unless the interested parties agree to this. 
 
11.14 A wide range of Aboriginal people including custodians, 
inspectors, wardens, agency members and others should be appointed as 
authorised officers for the purposes of s 18. 
 
11.15 The agency should issue guidelines concerning procedures for 
the assistance of applicants and interested persons. 

 
RECOMMENDATION: ADVISORY COUNCIL 
11.16 An Aboriginal Cultural Heritage Advisory Council should be 
established to advise the proposed agency and the Minister on issues 
arising under the Act, and in particular on the procedures to be followed 
and the persons to be consulted in making assessments for the purposes 
of the Act.  This council should be constituted by Aboriginal people, in 
such a way as to strengthen links with local Aboriginal communities 
which have responsibility for heritage issues. 

 
RECOMMENDATION: PROCEDURE FOR OBJECTS 
11.17 The agency recommended to take responsibility for the 
administration of the Act should deal with applications relating to 
objects and determine the issue of significance before referring the 
matter for the Minister’s decision whether to make a declaration. 



 

 

 



 

 

CHAPTER 12: 
 
 

PROTECTING ABORIGINAL OBJECTS 
 
 

In the vast majority of instances, Aboriginal and Torres Strait Islander cultural 
property is in non-Aboriginal cultural institutions, controlled by non-Aboriginal 
boards of governors, managed by non-Aboriginal directors and curators; 
researched by non-Aboriginal academics and publicly explained by non-Aboriginal 
staff and education officers.641 

 
 
12.01 This chapter deals with the protection of significant Aboriginal objects under 
the Act.  It asks whether any changes are necessary to ensure that Commonwealth 
law conforms with minimum standards for the protection of objects.  It refers to 
concerns raised in submissions about the ownership and control of Aboriginal 
cultural property, its sale and export, and the return of such property to Aboriginal 
people. 
 
 

PROTECTION OF ABORIGINAL OBJECTS UNDER THE ACT 
 

Significance of objects to Aboriginal people 

12.02 Many important cultural objects have been removed from the possession 
and control of Aboriginal people since European settlement, and are in private 
hands or in public museums.  The possession, exhibition and use of these objects 
by non-Aboriginal people is a cause of great concern to Aboriginal people.  Some 
objects have sacred significance and their possession by non-Aboriginal people is 
contrary to tradition and belief, and may cause deep offence and hurt to Aboriginal 
people. There is particular sensitivity in relation to Aboriginal remains and other 
objects associated with death.  
 

How the Act applies to objects 

12.03 The Act can be used, with some limitations, to protect significant Aboriginal 
objects from injury or desecration.  It applies to objects which are significant 
according to ‘Aboriginal tradition’.642  ‘Objects’ include Aboriginal remains, defined 
below: 
 

‘Aboriginal remains’ means the whole or part of the bodily remains of an 
Aboriginal, but does not include: 
 
(a) a body or the remains of a body: 
   (i) buried in accordance with the law of a State or Territory; or 

                                            
641 Tandanya, sub 42. 
642 Defined in the same way as for areas. 



 

 

   (ii) buried in land that is, in accordance with Aboriginal tradition,  
 used or recognized as a burial ground; 
 
(b) an object made from human hair or from any other bodily material that is not 
readily recognizable as being bodily material; or 
 
(c) a body or the remains of a body dealt with or to be dealt with in accordance with 
a law of a State or Territory relating to medical treatment or post-mortem 
examinations; 
 
 

Applications to protect significant objects 

12.04 The Commonwealth Act provides specific protection to Aboriginal objects 
only when a declaration has been made under s 12.  An application can be made to 
the Minister for a declaration to preserve or protect a specified object or class of 
objects.  The Minister must be satisfied that the object or objects are under threat 
of injury or desecration before making a declaration.  Desecration could include the 
exhibition of sacred objects contrary to Aboriginal tradition, or their sale.  No 
reporting process is required under s 12, but the Minister may need information and 
advice in order to determine the status of an object.  Where there is a serious and 
immediate threat of injury or desecration, an emergency declaration can be made 
by an authorised officer under s 18 for a period of up to 48 hours.  Such a 
declaration could be revoked by the Minister.   
 

Declarations under s 12 and 18 

12.05 There have been twelve applications under s 12 to protect Aboriginal 
objects.  They related to eleven objects or groups of objects.  Six declarations 
have been made in respect of three separate cases: Sotheby’s Auction No 1, 
Pickles Auction No 2, and the Strehlow collection.643  An authorised officer made a 
48-hour emergency declaration in the Sotheby’s case. There have also been two 
applications under s 18, one of which was granted. 
 

Sotheby's, No 1, Sydney 1985 

12.06 Significant Aboriginal objects were offered for sale by Sotheby’s of Sydney.  
An emergency declaration was made under s 18 by an authorised officer.  A 
declaration was made under s 12 for four weeks.  The Australian Museum and a 
consultant anthropologist to the Central Land Council advised that the objects were 
significant.  After the order was made the NSW Aboriginal Land Council acquired 
the objects.644 
 
 
 

Pickles Auction No 2, Sydney 1986 

                                            
643 Four declarations were made in respect of the Strehlow collection. 
644 DAA Review, p50; see also Annex VII for a summary of this case. 



 

 

12.07 A declaration was made under s 12 for four weeks.  The applicant 
purchased the objects and returned them to the communities of origin. 
 

Strehlow Collection, 1992, SA/NT 

12.08 Objects and records which had been held by the South Australian State 
Government were in significant danger of desecration and the records were at risk 
of destruction. An application under s 18 was declined. A series of short term 
declarations were made under s 12 in 1993-95 to prevent the sale of the objects 
during negotiations.  A s 13 mediator was appointed, and the matter was resolved.  
Funds were made available by the Commonwealth to enable the Central Land 
Council to purchase the objects.645  The NT Government bought the records. 
 

Other applications 

12.09 Some applications under s 12 related to public auctions in NSW, where there 
are no laws to prevent the sale of Aboriginal objects.  In one case the items were 
withdrawn from auction and returned to their owners.646  In another a private sale 
resulted.647  Other cases related to skeletal remains.648 Summaries of several 
cases can be found in Annex VII, part B. 
 
 

OWNERSHIP AND RETURN OF OBJECTS TO TRADITIONAL OWNERS 
 

Current policies and programmes 

12.10 Much indigenous cultural heritage material is held in museums, often 
contrary to the wishes of Aboriginal people.  In addition, much has been taken 
overseas.649  Consultations revealed that Aboriginal people are very dissatisfied 
with this situation.650  They want material which is part of their cultural heritage to 
be identified, their interest in it recognised and the material to be returned to the 
traditional owners.  Current policies and programmes of ATSIC and the 
Department of Communication and the Arts (Cth), which include the return of 
significant cultural property to Aboriginal and Torres Strait Islander people, are 
described in Chapter 3.   
 

Legal framework 

                                            
645 The cost was substantial – in the order of $900,000. 
646 Sotheby’s auction No 2 1995. 
647 Lawson’s auction 1987 
648 Tasmanina Aboriginal remains, 1984, see A Review p 17;  Tasmanian remains, Tasman 

Peninsula, 1986; Murray Black collection, Melbourne 1987, below. 
649 Tandanya, sub 42. 
650 Fourmile, H  “Tomorrow: The Big Picture – Cultural Ownership” (paper presented to The 

Future of Australia’s Dreaming Conference, March 1992) discusses the vast amount of cultural 
heritage that is in museums, information, genealogies, photos, owned by the Crown of each 
State.  Recognition, Rights and Reform  para 6.22 covers these issues in some detail. 



 

 

No uniform legal standards on return of objects 

12.11 There are no uniform legal standards in relation to the ownership and return 
of significant Aboriginal objects.  In some States there is provision for the 
compulsory acquisition of objects for return to their traditional owners.651  The 
Commonwealth Act does not deal with the ownership and return of items of cultural 
property, except in the case of skeletal remains (see below).  The Interaction 
Working Party agreed that legislation for the protection and return of significant 
objects should be part of the National Guidelines.652 
 

Commonwealth legislation called for 

12.12 Submissions to the Review called for Commonwealth legislation on this 
matter to back up current programmes to recognise ownership and return to 
Aboriginal people the control and management of their cultural heritage.653  It was 
suggested that an ownership register be established, controlled by Aboriginal 
people.654  The Western Australian Government submitted that the 
Commonwealth Act should deal with objects and the return of material from private 
and government collections within Australia, across State and Territory borders and 
from overseas collections.655  Others have also sought national legislation to 
overcome problems of conflicting jurisdiction.656  
 

Further review needed 

12.13 The Review does not make recommendations about the ownership and 
return of cultural property.  The matter requires further review. 
 

Skeletal remains 

Significance to Aboriginal people 

12.14 The definition of ‘significant Aboriginal objects’ under the Commonwealth Act 
includes Aboriginal remains.  The treatment of such remains is a highly significant 
issue for Aboriginal people.  There is considerable distress about the way such 
material has been dealt with in some cases, and concern to ensure the return of all 
material to the relevant Aboriginal community to be dealt with by that community.  
This concern has led to litigation and other action by Aboriginal people in Victoria 

                                            
651 See Annex VIII,   s 21L  applies in Victoria. 
652 See Annex VI, 6.10: Legislation to also cover the protection and return of significant Aboriginal 

objects. 
653 GACLC, sub 13;  CLC, sub 47, p45. 
654 GACLC, sub 13, p15. 
655 WAG, sub 34, p3. 
656 Kate Auty, “Aboriginal Cultural Heritage: Tasmania and La Trobe University” in  (1995) 

Aboriginal Law Bulletin, vol 3, no 76, p20.  She presses for national cultural heritage legislation to 
overcome problems of jurisdiction. 



 

 

and Tasmania.657  The Commonwealth Act deals with these concerns by providing 
for the return of Aboriginal remains to Aboriginal people. 

 

Duty to report/return remains 

12.15 The Commonwealth requires a person discovering what appear to be 
Aboriginal remains to report that discovery to the Minister, s 20.  The Minister must 
return the remains to an Aboriginal willing to accept them in accordance with 
Aboriginal tradition, or deal with them in accordance with the direction of such 
Aboriginals, or in the absence of such Aboriginals transfer them to the National 
Museum of Australia for safekeeping.658  Equivalent provisions apply to Victoria.659  
ATSIC funds functions under these provisions and the safekeeping of culturally 
significant material returned to indigenous communities.   
 

Applications under the Act to protect remains 

12.16 The Commonwealth Act provides that where a declaration is made under s 
12 (1) in relation to Aboriginal remains, it may include provisions ordering the 
delivery of the remains to: 
 

a)  the Minister; or 
b)  an Aboriginal or Aboriginals entitled to, and willing to accept, 

possession, custody or control of the remains in accordance with 
Aboriginal tradition.  (s 12 (4) ) 

 
Several applications have been made for declarations under s 12 to protect 
Aboriginal skeletal remains.  These applications did not result in declarations being 
made.  They establish, in fact, that the possession of Aboriginal remains is not 
considered to pose a threat for the purposes of the Act, even if in Aboriginal eyes it 
is a desecration.   
 

Murray Black collection 

12.17 The Murray Black collection consisted of over 800 skeletal remains.  In 
1987, an application was made under s 12 claiming that the remains, which were 
held by the Victorian Museum, were at risk of injury or desecration.  The view was 
taken by the Minister that mere possession is not a threat and the application was 
declined.  As a result of consultations undertaken by the Commonwealth with the 
support of Victoria, most of the skeletal material has since been returned to 
Aboriginal communities for burial. 
 

Tasman Peninsula, 1986: Aboriginal remains 

                                            
657 See the article by Auty referred to in the preceding footnote.  Cases were brought by Jim Berg of 

the Koori Heritage Trust against a number of institutions in Victoria. 
658 The National Museum of Australia is prescribed in the Rules.  See Atkinson, sub 5. 
659 Sections 21P and 21Q, in Part IIA of the Act. 



 

 

12.18 An application was made in respect of skeletal material found in Tasmania to 
prevent its scientific examination, as that was considered to be a desecration.  The 
Tasmanian Government did not proceed with the examination, and the application 
was declined. 
 
 

SALE AND AUCTION OF OBJECTS 
 

Lack of uniformity in legislation 

12.19 The possession, sale or exhibition of relics or Aboriginal objects without 
specific permission is prohibited in some, but not all jurisdictions.  The lack of 
uniform State and Territory legislation has caused problems for both the 
Commonwealth and the States.  In Sotheby’s No 2, for example, persons were 
able to avoid the Victorian law restricting sale of Aboriginal artefacts by removing 
the items from Victoria to NSW where there was no such legislation.  The 
Commonwealth was called on to fill the gap in the law.  It provided funds to 
purchase the objects. 
 

Restrictions on sale respect wishes of Aboriginal people 

12.20 Victorian legislation prohibits the sale of Aboriginal objects without 
consent.660  The policy in Victoria, when collections of Aboriginal artefacts come on 
the market, is to make these available to Aboriginal community organisations or to 
heritage organisations to purchase at an established valuation before authorising 
public sale.  This policy recognises that the wishes of Aboriginal people should be 
respected and that the law should support the return of items which were the 
product of traditional cultural practices to the community.  But not all States have 
laws to back up such policies.  NSW is notable in its failure to cover this issue.   
 

Permanent declarations could amount to acquisition 

12.21 The Commonwealth Act is not the most effective way to deal with restrictions 
on the sale, exhibition or auction of significant objects.  It requires an application for 
protection, whereas State laws, such as those of Victoria, impose direct restrictions.  
The Commonwealth has exercised its power only to make temporary orders, on the 
basis that it may be considered to have acquired an object if it effectively and 
permanently removes the right of the owner to deal with it.  If permanent protection 
of objects is appropriate, steps have been taken to arrange for the purchase of the 
objects.661  If protected objects are not bought the Commonwealth may be liable to 
pay compensation, s 28.  ATSIC recently provided $900,000 to purchase the 
Strehlow collection and other items.   
 

Possible Solutions 

                                            
660 See Annex VIII for details.  These are defined as ‘relics’ under the legislation. 
661 As in the Strehlow case. 



 

 

National legislation on the sale of objects 

12.22 The submission of the Victorian Government to the Review proposed that 
the Commonwealth should overcome the lack of consistency by introducing 
comprehensive national legislation to regulate the buying, selling and export of 
significant Aboriginal objects, other than those made specifically for the purpose of 
sale.662  The Victorian Government also submitted that there was a need to 
establish uniform national controls on the possession, display or control of 
Aboriginal skeletal remains.663  National laws would discourage the removal of 
objects from one State to another where the laws were more favourable to sale or 
auction.  Other submissions also proposed that the Commonwealth should 
legislate to prohibit the sale of significant Aboriginal objects anywhere in Australia 
without permission.664  A precedent for this is the Historic Shipwrecks Act, 1976 
(Cth), which prevents the sale of objects/relics from shipwrecks.   
 

Uniform State and Territory laws 

12.23 There is obviously a need for comprehensive national legislation on this 
matter.  The first option which should be pursued is to encourage the adoption of 
uniform laws by all States and Territories to control the purchase and sale of 
Aboriginal objects, other than those specifically made for the purpose of sale.  A 
permit system, such as that operating in Victoria could be adopted as the standard, 
with the involvement and consent of Aboriginal people a necessary element in the 
application of the law. 
 

National laws as a solution 

12.24 If a resolution of the problem cannot be found at State level, the 
Commonwealth may have to consider legislation in order to ensure that the wishes 
of Aboriginal people in regard to their cultural heritage are respected, and that there 
are comprehensive laws in place.  The precedent of the Historic Shipwrecks Act, 
1976 could be considered, though shipwreck items are likely to be less numerous 
and more readily identifiable than significant Aboriginal objects.  Furthermore, 
comprehensive laws to prohibit the sale of objects on a permanent basis may raise 
issues concerning compensation. 
 

RECOMMENDATION: SALE AND EXHIBITION OF OBJECTS 
12.1 The Commonwealth should actively encourage the States and 
Territories to enact uniform national laws to regulate the sale and 
exhibition of significant Aboriginal objects.  The wishes of Aboriginal 
people should be taken into account as the principal factor in deciding 
whether to consent to sale.  Failing the introduction of uniform laws, the 
Commonwealth should enact legislation to apply where there is no 
relevant State or Territory law. 

 
 

                                            
662 VicG, sub 68, p11. 
663 VicG, sub 68 (as currently provided for in section 26B of the 1972 Act). 
664 AHC, sub 52, Attachment 1, p8, calls for blanket protection of objects and a standard definition. 



 

 

Agreements relating to cultural property 

12.25 Where application is made under the Act for a declaration of protection, 
negotiation might in some cases lead to the return of the objects to traditional 
owners, or to agreement about the care and protection of the objects.  The 
Commonwealth could encourage agreements by providing incentives or by 
recognising their legal status.665  In other cases agreement might be reached 
about the care and protection of the objects, their use and exhibition.  The 
Commonwealth could encourage agreements by providing for their legal status.  It 
could follow the precedent of s 21K which provides for Cultural Heritage 
Agreements to be made in Victoria covering the preservation, maintenance, 
exhibition, sale or use of Aboriginal cultural property.   
 

RECOMMENDATION: RECOGNITION OF AGREEMENTS 
12.2 The Act should provide for the recognition of agreements about 
the protection of significant Aboriginal objects which are or were under 
threat, and covering their preservation, maintenance, exhibition, sale or 
use, and the rights, needs and wishes of the owner and of the Aboriginal 
and general communities. 

 
 

DEFINING ‘SIGNIFICANT OBJECTS’: CURRENT CULTURAL SIGNIFICANCE 
 

Definition may not cover modern records of tradition 

12.26 ‘Significant Aboriginal objects’ are defined by the Act to mean objects of 
particular significance to Aboriginals according to Aboriginal tradition.  It has been 
suggested that the focus on Aboriginal tradition may leave out of account some 
items such as films, tapes, notes and documents which relate to indigenous cultural 
heritage.  Some of these items may be of great significance to Aboriginal people.  
For example, there may be films or records of ceremonial practices, or other secret 
information of considerable significance, which is not recorded in any other way.  
Because of their nature, and the fact that they are not the product of traditional 
activities, they may fall outside the definition, while at the same time being subject to 
restrictions of a traditional kind.666  
 

Recommendation to extend definition  

12.27 The definition of ‘significant objects’ should be extended to include objects 
such as films, photographs and tapes, which are of significance to Aboriginal people 
because they record, describe or portray an aspect of Aboriginal tradition. 
 

RECOMMENDATION: RECORDS OF CULTURE 
12.3 The definition of objects which can be protected under the Act 
should be extended to include objects which are of significance to 

                                            
665 Section 21K provides for Cultural Heritage Agreements in Victoria covering the preservation, 

maintenance, exhibition, sale or use of Aboriginal cultural property. 
666 ATSIC, sub 54, p6,  has been advised that materials of this sort do not meet the definition and 

consequently cannot be protected under the Act. 



 

 

Aboriginal people because they record, describe or portray an aspect of 
Aboriginal tradition. 

 

 
RETURN OF MATERIAL TAKEN OVERSEAS 
 

Legislative controls 

12.28 The Protection of Movable Cultural Heritage Act 1986 (Cth), which controls 
the export of significant objects of Australia's movable cultural heritage was 
discussed in Chapter 3.  The main concern raised with the Review by Aboriginal 
people related to the volume of Aboriginal cultural material which has already been 
taken overseas.  The Tasmanian Aboriginal Centre been especially active in 
negotiating for the repatriation of Aboriginal cultural property.667  The Centre has 
asked for the support of the Commonwealth Government for their activities, and in 
particular for the active intervention of the Minister for Foreign Affairs with overseas 
governments to help in their efforts to secure repatriation.  Such action would be 
consistent with developing standards in this area.668  

 
RECOMMENDATION: REPATRIATION OF OBJECTS 

12.4 To fulfill its overall national responsibility for Aboriginal cultural heritage, and 
to underline the national importance of protecting that heritage, the Commonwealth 
Government should include the repatriation of Aboriginal cultural material on the 
agenda of its bilateral discussions with relevant countries. 

 

                                            
667 See TAC, sub 63: the Tasmanian Aboriginal Centre enclosed their submission to the Inquiry into 

Culture and Heritage by the House of Representatives Standing Committee on Aboriginal and 
Torres Strait Islander Affairs. 

668 Draft Declaration on the Rights of Indigenous Peoples, art 12, E/CN.4/SUB.2/1994/2/Add.1 
(1994); E.  Daes “Protection of Heritage of Indigenous Peoples: Final Report”  UN Doc 
E/CN.4/Sub.2/1995/26 Library. 



 

CHAPTER 13: 
 
 

PART IIA: VICTORIA 
 
 

PART IIA OF THE COMMONWEALTH ACT 
 

Victoria: unique legal framework 

13.01 The heritage protection laws operating in Victoria include Part IIA of the 
Commonwealth Act.  Part IIA is, in fact, the main legislation dealing with the 
protection of significant Aboriginal areas and objects in Victoria.  It operates 
alongside the Victorian Archaeological and Aboriginal Relics Preservation Act 
1972.  The provisions of Part IIA were enacted by the Commonwealth in 1987 at 
the request of the Victorian Government.  Responsibility for its administration 
has been delegated to the Victorian Minister Responsible for Aboriginal Affairs.  
In practice Victorian Aboriginal people do not make use of the Commonwealth 
Act.  Section 8A requires Part IIA to be used before any application for a 
declaration by the Commonwealth Minister will be considered.  This situation is 
not entirely satisfactory as Victoria lacks control over Part IIA while, on the other 
hand, the Commonwealth may not have an interest in revising what is a purely 
local law.   

 

Recognition of Aboriginal ownership 

13.02 Part IIA is an innovative piece of legislation, based on exemplary 
principles.  The Commonwealth Act which, in 1987, amended the Aboriginal and 
Torres Strait Islander Heritage Protection Act 1984 to insert Part IIA contained 
this preamble: 
 

Whereas it is expedient to make provision for the preservation of the Aboriginal 
cultural heritage in Victoria: 
And whereas the Government of Victoria acknowledges: 
 
a) the occupation of Victoria by the Aboriginal people before the arrival of 

Europeans; 
b) the importance to the Aboriginal people and to the wider community of 

the Aboriginal culture and heritage: 
c) that the Aboriginal people of Victoria are the rightful owners of their 

heritage and should be given responsibility for its future control and 
management; 

d) the need to make provision for the preservation of objects and places of 
religious, historical or cultural significance to the Aboriginal people; 

e) the need to accord appropriate status to Aboriginal elders and 
communities in their role of protecting the continuity of the culture and 
heritage of the Aboriginal people; 

 



 

 

And Whereas the Government of Victoria has requested the Parliament of the 
Commonwealth to enact an Act in terms of this Act: 
And Whereas the Commonwealth does not acknowledge the matters 
acknowledged by the Government of Victoria, but has agreed to the enactment 
of such an Act: … 
 

Recognition of Aboriginal control 

13.03 The scheme of Part IIA is to give considerable power to local Aboriginal 
communities to protect their cultural heritage and to determine whether acts likely 
to affect that heritage should be authorised.  In practice, some submissions 
suggest that the ideals of the legislation have not been fully met due, in part, to 
the under-resourcing of local Aboriginal communities. 
 
 
 

ISSUES CONCERNING PART IIA 
 
13.04 The problems arising from this unique situation were the subject of 
submissions from Aboriginal people in Victoria.  They raised a number of 
concerns about the operation of Part IIA, though this part of the Act was not 
directly covered by the terms of reference.669  The Review has not considered 
these issues in detail.  The submission by the Victorian Government to the 
Review, which arrived at the final stage, also raised a number of issues 
concerning the application of Part IIA.  In their view the present dual regime is 
both administratively cumbersome and fraught with problems of interpretation.  
Their approach is to replace Part IIA. 
 

The enactment of new Aboriginal cultural heritage legislation at State level 
would enable the eventual abolition of Part IIA of the Commonwealth Heritage 
Protection Act.   This would be consistent with the Federal Coalition policy 
that State legislation should be the primary source of statutory protection for 
Aboriginal cultural heritage, with Commonwealth legislation being used only 
as a last resort.  In principle, Victorian legislation would need to consider 
mirroring many of the existing provisions of Part IIA, but would also update 
and incorporate those sections of the existing Archaeological and Aboriginal Relics 
Preservation Act 1972 which are considered necessary for the effective protection 
of Victorian Aboriginal cultural heritage. 
 
It is anticipated that such legislative changes should generally be favoured by 
the Commonwealth, as the enactment of effective Victorian legislation followed 
by the repeal of Part IIA would promote the role of the Commonwealth 
Heritage Protection Act as a nation-wide ‘backstop’ for protection of Aboriginal 
cultural heritage, to be called upon as a last resort when significant places or 
objects cannot be adequately protected by State or Territory laws.670 
 
 

13.05 The Review has not considered the complex issues which arise in relation 
to the reform of Victorian law.  Some of the points raised in submissions were:  

                                            
669 Atkinson, sub 5; VFF, sub 35; MNTU, sub 17. 
670 VicG, sub 68, 6 June 1996. 



 

 

 the effect of s 7A. Does it precludeVictorian legislation amending the 
Archaeological and Aboriginal Relics Preservation Act 1972 or from 
introducing other legislation in relation to heritage.  

 whether the definition of Aboriginal areas is broad enough,671 and the 
meaning of ‘particular’; 

 the need for financial incentives to encourage Aboriginal Cultural 
Heritage Agreements, s 21K;672 

 the need for a State-wide Aboriginal cultural heritage body, rather than 
the general meeting of representatives of local Aboriginal communities, 
established under the Act;673 

 the provision of a right of appeal against a refusal of consent for 
development or other acts which might damage heritage under s 21U; 

 the need for legislation to support the register of historic places; 
 limitation on the number of emergency declarations which can be made 

in succession under s 21C to avoid their use for extensive periods; and 
 the question of limits on the fees which can be requested by local 

Aboriginal communities for consents given under s 21U.674 
 
 

ISSUES RELATING TO THE COMMONWEALTH ACT 
 
13.06 Some submissions concerned the application of the Commonwealth Act 
and the need for certain matters to be dealt with by a consistent national 
approach.  Particular issues mentioned by the Victorian Government were: 

 
• the need for uniform and effective legislation to regulate the buying, selling 
and export of significant Aboriginal objects, other than those made specifically 
for the purpose of sale (and defined to include a considerably broader range of 
objects than is currently understood to fall within the scope of the 
Commonwealth Protection of Movable Cultural Heritage Act 1986; and 
 
• the need to establish uniform national controls on the possession, display 
or control of Aboriginal skeletal remains (as currently provided for in section 
26B of the Victorian Archaeological and Aboriginal Relics Preservation Act 1972).675 
 

These issues are mentioned in Chapter 12. 
 

Section 8A: application of Part IIA to Victoria 

13.07 Section 8A prevents the Commonwealth Minister from making a 
declaration in relation to an area or object in Victoria unless the Minister is 
satisfied that an application in relation to the area or object has been made to the 
State Minister and the application has been rejected; or that such an application 
                                            
671 See Chapter 6. 
672 Also supported by VFF, sub 35. 
673 Atkinson, sub 5, p71, also supports a State-wide body. 
674 Another submission points out the lack of funding for local Aboriginal communities: du 

Cros, sub 67. 
675 VicG, sub 68, 6 June 1996. 



 

 

would be inappropriate or could not be made.676  Submissions to the Review 
complained that there is no requirement for the State Minister to deal with an 
application within a set time.  As a result it is not clear at what point an 
application can be made to the Commonwealth.  One case was referred to 
where the State Minister was said to have delayed a decision for up to two years.  
To overcome this problem consideration should be given to fixing a time limit for 
the State Minister to consider the matter, after which time, application to the 
Commonwealth Minister would no longer be barred.  This should be taken into 
account in any reform of the legislation in its application to Victoria. 

                                            
676 There are also restrictions on authorised officers acting under s 18. 



 

 

  
ANNEX VI 

BROAD GUIDELINES FOR ABORIGINAL HERITAGE LEGISLATION.677 
 
6.1  Protection under the Act shall be aimed at all aspects of contemporary 

Aboriginal traditions, inclusive of archaeological and traditional sites. In 
relation to this criteria it is considered that the definitions in the 
Commonwealth Act do provide an appropriately inclusive approach. 

 
6.2 Aboriginal sites [should] be given blanket (or automatic) protection if they 

fall within the definition in [the] Act. 
 
6.3  Constraints shall be placed on the powers of Executive Government to 

override protection of sites in particular to ensure that the views of 
Aboriginal custodians have to be taken into account, and that the relevant 
decision-maker is required to give reasons, whether the decision is subject 
to judicial review, and review by Parliament.  

 
6.4  Effective enforcement (penalties, prosecutions, onus of proof, defences). 
 
6.5  Incentives for private land holders to assist Aboriginal heritage protection 

(eg by private agreements between custodians and land holders as 
provided for in Part IIA of the Commonwealth Act). 

 
6.6  Inclusion of site protection procedures in planning processes.  
 
6.7 Act to bind the Crown and its authorities. 
 
6.8  High level of involvement of Aboriginal custodians in the administration of 

the Act and decisions affecting sites. In particular: 
The body responsible for evaluation and recording sites to be 
independent. 
Control of the body by Aboriginal custodians. 
Information provided to it shall be on a confidential basis. 

 
6.9  Site clearance procedures for development on land minimises the amount 

of confidential information required to be revealed by Aboriginal custodian, 
(work program clearance vs site identification). 

 
6.10  Legislation to also cover the protection and return of significant Aboriginal 

objects. 
 
 
 

                                            
677 Ministerial Council on Aboriginal and Torres Strait Islander Affairs Working Party Report on 

Item 4.1: Aboriginal Heritage Interaction between States, Territories and Commonwealth, 
1995, p 35. 

 



 

 

6.11  Site protection legislation should take into account the basic principle that 
Aboriginal people should be given control over the day to day functioning of 
those aspects of the legislation which affect their interest in Aboriginal sites. 

 
6.12  The interests of both Aboriginal people wishing to protect Heritage sites 

and persons who wish to develop land are served by defined time limits as a 
process of decision making under relevant legislation. 

 
6.13  The application of Commonwealth legislation requires transparency as 

outlined in section 3.2. of this report. 
 


